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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

Law No. 89025 

Maria Fades, Administratrix of the Estate of George 
Fades, Deceased, in her own right as administratrix, 
and also to the use of The Aetna Casualty and Surety 
Company, a corporation, and to the use of McCloskejy 
and Company, a corporation, statutory trustee fqr 
Maria Fades, widow, and Sallv Fades, Hattie Eadels, 
Paul Eades, and Alice Fades, dependent infant chil¬ 
dren, of George Eades, deceased, Plaintiff, 

i 

v. 

I 

Capital Materials Company, Inc., a corporation, and 

Edward A. Hoffmeister, also known as Edward A. Hoff- 
meister of C, and as E. A. Hoffmeister, Defendant .<f. 

United States of America, 

District of Columbia, ss: 

\ 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at thj? 
City of Washington, in said District, at the timek 
hereinafter mentioned, the following papers wer£ 
filed and proceedings had, in the above-entitled 
cause, to wit: 



*> 


MARIA EADES ET AL. VS. CAPITAL MATERIALS CO. ET AL. 


1 Declaration 

Filed June 5-1937 

In the District Court of the United States 
For the District of Columbia 

Holding a Circuit Court 

Law Xo. 89025 

Maria Fades, Administratrix of the Estate of George 

Fades, Deceased, in her own right as administratrix, 

and also to the use of The Aetna Casualty and Surety 

» • 

Company, a corporation, and to the use of McCloskey 
and Company, a corporation, statutory trustee for 
Maria Fades, widow, and Sally Fades, Hattie Fades, 
Paul Fades, and Alice Fades, dependent infant chil¬ 
dren, of George Fades, deceased, Calhoun Falls, Coun¬ 
ty of Abbeyilie, South Carolina, Plaintiff, 

v. 

Capital Materials Company. Inc., a corporation, 2 S Street, 
Southwest, 'Washington, D. C., and 

Edward A. Hoffmeistf.k, also known as Edward A. Hoff- 
meister of C, and as E. A. Hoffmeister, 914 Kingston 
Road, Stoneleigh, Baltimore County, Md., Defendants. 

First Count: The plaintiff, Maria Eades, Administratrix 
of the Estate of George Fades, Deceased, sues the defen¬ 
dant Capital Materials Company, Inc., a corporation doing 
business in the District of Columbia, and the defendant 
Edward A. Hoffmeister, also known as Edward A. Hoff¬ 
meister of C, and as E. A. Hoffmeister, a resident of Balti¬ 
more County, Maryland, in her own right as administratrix 
of said estate, and to the use of The Aetna Casualty 

2 and Surety Company, a corporation organized and 
existing under the laws of the State of Connecticut 

and doing business in the District of Columbia, and to the 
use of McCloskey and Company, a corporation organized 
and existing under the laws of the State of Delaware and 
doing business in the District of Columbia, as trustee under 
the District of Columbia Workmen’s Compensation Act 
for Maria Fades, widow, and Sally Eades, Hattie Eades, 
Paul Eades, and Alice Eades, dependent infant children, of 
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George Eades, deceased, for that plaintiff, Maria Eades, 
Administratrix, is the duly qualified administratrix of t^ie 
estate of George Eades, deceased, heretofore appointed Ipy 
letters of administration issued to her on the 4th day of 
June, 1937, by the Probate Court of the District Court pf 
the United States for the District of Columbia in the cauSe 
entitled “In re Estate of George Eades, Deceased, Admin¬ 
istration No. 51630,” the record of which proceedings ai*e 
hereby referred to and made a part hereof as if herein set 
forth. 

And for that heretofore, prior to and on, to wit, the 17th 
day of July, 1936, use-plaintiff McCloskev and Company 
was engaged in the construction and erection of certain 
structures and buildings in the District of Columbia, amoij? 
others, in the construction and erection for the United 
States of America of the Archives Extension, Archives 
Building, at Pennsylvania Avenue to Constitution Avenue 
—Seventh to Ninth Streets, Northwest, in the City of Wash¬ 
ington, District of Columbia; and for that prior to and oji, 
to wit, said 17th day of July, 1936, there was in force of law 
in the District of Columbia the Act of Congress approved 
May 17,1928 (c. 612, 45 Slat. 600), entitled “An act to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the District 
of Columbia, and for other purposes”, by which it was pro¬ 
vided, among other things, that the provisions of the 
3 Act entitled “Longshoremen’s and Harbor Workers’ 
Compensation Act”, approved March 4, 1927 (c. 50b, 
44 Stat. 1424; U.S.C.A., Tit. 33, chap. 18), including a)l 
amendments that might thereafter be made thereto, should 
apply in respect to the injury or death of an employee df 
an employer carrying on any employment in the District qf 
Columbia, irrespective of the place where the injury or 
death occurs, and further, that in applying such provisions 
the term “employer” should be held to mean every person 
carrying on any employment in the District of Columbijji, 
and the term “employee” should be held to mean evcrjv 
employee of any such person: and for that it was by said 
Acts of Congress further provided, among other things, 
that every employer carrying on employment in the Dis¬ 
trict of Columbia should be liable for, and should securq, 
the payment to his employees of compensation for injury dr 



4 MARIA EADES ET AI„ VS. CAPITAL MATERIALS CO. ET AL. 


death that might occur to any such employee arising out of 
and in the course of said employment, and further, that 
every employer doing business in the District of Columbia 
should secure the payment of compensation to his em¬ 
ployees, payable under said Acts, by insuring and keeping 
insured the payment of such compensation with any stock 
company or mutual company or association, or with any 
other person or fund, while such person or fund was au¬ 
thorized (A) under the laws of the United States or of any 
State, to insure workmen’s compensation, and (B) by the 
United States Employees’ Compensation Commission, to 
insure payment of compensation under the Acts of Con¬ 
gress aforesaid. 

And for that in accordance with the requirements of said 
Acts of Congress, and by reason of being an employer car¬ 
rying on employment in the District of Columbia, use- 
plaintiff McCloskey and Company, to wit, on the 19th day 
of April, 1936, applied for and entered into a con- 
4 tract or policy of workmen’s compensation and em¬ 
ployers’ liability indemnity with use-plaintiff Tin* 
Aetna Casualty and Surety Company, which said contract 
is now to the Court here shown, by which it was agreed, 
among other things, that The Aetna Casualty and Surety 
Company, as respects personal injuries sustained by em¬ 
ployees of McCloskey and Company, including death at any 
time resulting therefrom, would pay promptly to any per¬ 
son entitled thereto, under the District of Columbia Work¬ 
men’s Compensation Act, being the Acts of Congress afore¬ 
said, and in the manner therein provided, the entire amount 
of anv sum due, and all installments thereof as thov might 
become due, to such person because of the obligation for 
any such injury or death imposed upon McCloskey and 
Company under the statutes aforesaid, and further to pay 
for the benefit of such person the proper cost of whatever 
medical, surgical, nurse or hospital services, medical or 
surgical apparatus or appliances and medicines, or, in the 
event of fatal injury, whatever funeral expenses might be 
required by the provisions of said Workmen’s Compensa¬ 
tion Law; and for that it was by said contract further 
agreed that all of the provisions of each Workmen’s Com¬ 
pensation Law covered thereby should be and remain a 
part of said contract as fully and completely as if written 


MARIA EADES ET AL. VS. CAPITAL MATERIALS CO. ET AL. 


therein, so far as they might apply to compensation or 
other benefits for any personal injury or death covered by 
said policy, while said policy should remain in force; hnd 
for that it was by said contract further provided, among 
other things, that The Aetna Casualty and Surety Company 
would indemnify said McCloskey and Company against loss 
by reason of the liability imposed upon it by law for diim¬ 
ages on account of such injuries to such of its employees! as 
were legally employed wherever such injuries might be sus¬ 
tained within the territorial limits of the United 
5 States of America or the Dominion of Canada; ipid 
for that it was therein further agreed that the obli¬ 
gations of The Aetna Casualty and Surety Company under 
Paragraph One (a) of said contract were the direct obli¬ 
gations and promises of said Company to any injured Em¬ 
ployee covered thereby, or, in the event of his death, to fiis 
dependents, and that to each such employee or such depen¬ 
dent the Company was thereby made directly and primarily 
liable under said obligations and promises, and that sjaid 
contract so made for the benefit of such employees or sich 
dependents should be enforceable against the Company!by 
any such employee or such dependent in his name or on iiis 
behalf, at any time and in any manner permitted by l^w, 
whether claims or proceedings were brought against jthe 
Company alone or jointly with McCloskey and Company as 
the Employer; and for that it was by said policy further 
provided that The Aetna Casualty and Surety Company 
should be subrogated in ease of any payment under s^id 
policy, to the extent of such payment, to all rights of jre- 

coverv therefor vested bv law either in McCloskev 4nd 
* * • * 
Company, as employer, or in any employee or his depen¬ 
dents claiming thereunder, against persons, corporations, 
associations or estates. 

And for that prior to and on, to wit, said 17th day | of 
.July, 1936, one George Eades was employed by use-pldin- 
tiff McCloskey and Company, in the District of Columbia, 
as a laborer in and about the construction and erection !bv 

• • .j * 

said McCloskey and Company of said Archives Extension, 
Archives Building, in the District of Columbia, for the 
United States of America as aforesaid; and for that in the 
performance of his employment, at the time and place lhst 
aforesaid, said George Eades was engaged in certain labor 
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requiring his passage through and along a certain passage¬ 
way, provided and required to be used, to wit, in the Re¬ 
ceiving Room in the basement of said Archives 

6 Building, and in the course of his employment and 
in the fulfillment thereof was then and there pushing 

a certain wheelbarrow loaded with building materials in a 
westerly direction along and through said passageway. 

And for that for a long time prior to, and on, to wit, said 
17th day of July, 1936, defendant Capital Materials Com¬ 
pany, Inc., a corporation, was engaged in the business of 
celling, furnishing, supplying, and delivering sand, gravel, 
and ready-mixed concrete, and other like materials, in the 
District of Columbia, for use in construction and building 
work in said District and the surrounding territory; and for 
that in the course and conduct of its said business, defen¬ 
dant Capital Materials Company, Inc., owned, controlled, 
maintained and operated a sand and gravel plant in the 
District of Columbia, and also owned, controlled, main¬ 
tained and operated a large number of mechanical concrete¬ 
mixing-machines, mounted on certain motor trucks, for tic* 
mixing of concrete, as and when sold by said defendant, 
during the period and course of the transportation thereof 
from the said place of business and plant of defendant 
Capital Materials Company,- Inc., in the District of Co¬ 
lumbia, to the respective places for the delivery thereof; 
and for that for a long time prior to, and on, to wit, said 
17th day of July, 1936, defendant Capital Materials Com¬ 
pany, Inc., had adopted, and its said mechanical concrete- 
mixing-machines, and the said motor trucks whereon said 
concrete-mixing-machines were severallv mounted as here- 
inafter set forth, were painted in, a certain uniform color 
scheme; and for that said mechanical concrete-mixing-ma¬ 
chines, and each of them, bore and displayed the uniform 
advertising insignia and signs of defendant Capital Mate¬ 
rials Company, Inc., with the corporate name and telephone 
number of said defendant thereon, and the kind of 

7 materials sold, furnished, supplied, and delivered by 
it as aforesaid. 

And for that for a long time prior to, and on, to wit, said 
17th day of July, 1936, defendant Edward A. Iloffmeister, 
also known as Edward A. Hoffmeister of C., and as E. A. 
Hoffmeister, was engaged in the trucking and hauling busi- 
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ness in the District of Columbia and surrounding territory; 
and for that in the course and conduct of his said business, 
defendant Edward A. Hoffnieister owned certain large 
motor trucks decorated in the uniform color scheme as 
aforesaid; and for that, to wit, on the date last aforesaid, 
defendant Edward A. Hoffnieister was the owner pf a 
certain Brockway motor truck, titled and registered i|i his 
name in the Department of Vehicles and Traffic of the!Dis¬ 
trict of Columbia under the designation Edward A. ijloff- 
meistcr of C, which said motor truck then carried liejense 
tags duly issued by said Department of Vehicles and Traffic 
to defendant Edward A. Hoffnieister under the designation 
last aforesaid. 

And for that for a long time prior to, and on, to wit,jsaid 
17th day of July, 1936, defendants Capital Materials Com¬ 
pany, Inc., and Edward A. Hoffnieister had mounted and 
affixed one of said mechanical concrete-mixing-maeh|ines 
upon the Brockway motor truck aforesaid, the said con¬ 
crete-mixing-machine and said motor truck being decorated 
in said uniform color scheme and then bearing the uniform 
insignia and signs aforesaid; and for that on, to wit, isaid 
17th day of July, 1936, defendants Capital Materials (lom- 
pany, Inc., and Edward A. Hoffnieister were selling, fur¬ 
nishing, supplying and delivering certain transit-mixed 
concrete at, to wit, said construction job on said Archives 
Extension, Archives Building, in the City of Washington, 
District of Columbia, and in the course and conduct of t leir 
said business, acting by and through their agent, servant 
and employee, were operating the said mechanical 
S concrete-mixing-machine, mounted as aforesaid, jand 
then and there were backing said Brockwav mptor 
truck in a westerly direction in and along said passageway 
provided for use. to wit. in the Receiving Room in the base¬ 
ment of said Archives Building, then and there being vised 
by said George Eades in the course of his employment} as 
aforesaid. 

And it thereupon became and was the duty of the defen¬ 
dants, acting by and through their said agent, servant and 
employee as aforesaid, to exercise reasonable care and pru¬ 
dence in the management, control and operation of said 
Brockway motor truck and said mechanical eoncrete-njiix- 
ing-machinc mounted thereon so as not to cause injury and 
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death to persons, including said George Eades, then and 
there lawfully proceeding along said passageway in the 
course of their employment in and about the construction 
and erection of said Archives Extension, Archives Build¬ 
ing, aforesaid. But notwithstanding their said duty in the 
premises, but wholly disregarding the same, defendants 
Capital Materials Company, Inc., and Edward A. Tloff- 
meister, acting by and through their said agent, servant 
and employee as aforesaid, to wit, on said 17th day of July, 
1936, negligently, recklessly and carelessly operated said 
mechanical concrete-mixing-machine and backed said 
Brockwav motor truck in said westerlv direction in and 
along said passageway, then and there being used by said 
George Eades in the course and fulfillment of his employ¬ 
ment as aforesaid, at a rapid and excessive rate of speed; 
and negligently, recklessly and carelessly operated said 
mechanical concrete-mixing-machine and backed said 

Brockwav motor truck in said westerlv direction in and 
* • 

along said passageway, then being used by said George 
Eades as aforesaid, without keeping a lookout, and without 
looking to see if persons were then and there proceeding 
along said passageway as aforesaid; and negligently, 
9 recklessly and carelessly operated said mechanical 
concrete-mixing-machine and backed said Brockwav 
motor truck in said westerly direction and along said pas¬ 
sageway. then being used by said George Eades as afore¬ 
said, when the view of said passageway was obstructed by 
said mechanical concrete-mixing-machine, mounted on said 
motor truck as aforesaid: and negligently, recklessly and 
carelessly operated said mechanical concrete-mixing-ma¬ 
chine, and backed said Brockwav motor truck in said wes¬ 
terly direction in and along said passageway, then being 
used by said George Eades as aforesaid, without giving any 
signal or warning of the backing of said truck and the ap¬ 
proach thereof; and negligently, recklessly and carelessly 
operated said mechanical concrete-mixing-machine and 

backed said Brockwav motor truck in said westerlv direc- 

• • 

tion in and along said passageway, then being used by said 
George Eades as aforesaid, without keeping control thereof 
and without being in a position to control the backward 
movement thereof in an emergency; and negligently and 
carelessly failed and omitted to slow down and stop said 
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Brockway motor truck, with said mechanical concrete-mix- 
ing-machine mounted thereon, when the defendants, jacting 
by and through their said agent, servant and employee, 
saw, or by the exercise of reasonable care and prudence 
could have seen, said George Eades in a position of 'peril. 

And plaintiff says that, to wit, at the time and plaejc last 
aforesaid, and by reason of said negligent recklessj? and 
careless acts and omissions of the defendants, theiij said 
agent, servant and employee, as aforesaid, and whilej said 
George Eades was then engaged in the performance and 
fulfillment of his employment as aforesaid, and theiji and 
there pushing said wheelbarrow in said westerly direction 
along and through said passageway as aforesaid, j said 
Brockway motor truck with said mechanical concretej-mix- 
ing-machine then mounted thereon was caused or allowed 
to, and did, run into, strike, and run over said George 
10 Eades from the rear; and said George Eades; was 
thereby then and there mangled, maimed and crikshed 
to death. 

Plaintiff further says that thereafter, upon notice td use- 
plaintiffs McCloskey and Company and The Aetna Casualty 
and Surety Company of said injury to and death ofi said 
George Eades as aforesaid, Maria Eades duly filed Claim 
for her death benefits, on behalf of herself as widow' and 
on behalf of Sally Eades, Hattie Eades, Paul Eadcsl and 
Alice Eades, dependent infant children, of said decedent, 
with the Deputy Commissioner for the District of Columbia, 
under the District of Columbia Workmen’s Compensation 
Act aforesaid. And thereafter, upon proceedings duly! had 
before said Deputy Commissioner, in Case No. 39351-210- 
Fatal, under the District of Columbia Workmen’s Compen¬ 
sation Act. which proceedings are hereby referred toj and 
made a part hereof, and in accordance with the statute in 
such cases made and provided, said Deputy Commissioner 
entered his letter of award on, to wit, the 15th day of] De¬ 
cember, 1936, wherein he found as facts that Maria Ejades 
was the lawful widow of the deceased, and as such entitled 
to compensation at the rate of 35% of the average weekly 
wage of said deceased employee, George Eades; jthat, 
among others, children were born to said decedent and his 
widow, Maria Eades, viz: Sally Eades, born August 16, 
1923, Hattie Eades, born February 4, 1926, Paul E$des, 
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horn February 24, 1929, Janies Fades, born July 3, 1930, 
and Alice Fades, born July 19, 1931: and that the average 
wage of said deceased employee was $22.00 per week at the 
time of his fatal injury. 

And thereupon, by said letter of award, use-plaintilf The 
Aetna Casualty and Surety Company, by the name Aetna 
Casualty and Surety Company, was instructed to pay com¬ 
pensation to said widow, Maria Fades, in her own 
11 right at the rate of 3b% of the average weekly wage 
amounting to $7.70, and further to pay compensation 
at the rate of 10% for each child under 18 years of age 
limited to $6.97, which should be paid to said widow, Maria 
Fades, as mother and natural guardian of the above-named 
children, or a total compensation for all in the amount of 
$14.67 per week. And said letter of award further pro¬ 
vided that from the date of the death of said deceased, July 
17, 1936, to and including December 10, 1936, there had 
elapsed a period of 21 weeks, and consequently there had 
accrued compensation in the amount of $308.07, which 
should be paid to the widow, Maria Fades, at once, less such 
amounts of compensation which The Aetna Casualty and 
Surety Company might theretofore have paid on a volun¬ 
tary basis. 


And for that in accordance with said 


letter of award, en¬ 


tered by said Deputy Commissioner as aforesaid, The Aetna 
Casualty and Surety Company has paid, between, to wit, 
said 17th day of July, 1936, and the 27th day of May, 1937, 
the aggregate sum of, to wit, Six Hundred Sixty Dollars 
and Fifteen Cents ($660.15), and will be required to pay 


said Maria Fades the future installments of compensation 


as ordered therein, and will incur funeral costs, and other 


expenses. 

And for that said George Fades, deceased, left surviving 
him as his dependent widow and next of kin the said Maria 
Fades, his widow, and Abner Fades, a son born April 3. 
1907, Janie Fades, a daughter born May 6, 1910, and said 
infant children, Sally Fades, a daughter born August 16, 
1923, Hattie Fades, a daughter born February 4, 1926, Paul 
Fades, a son born February 24, 1929, and Alice Fades, a 
daughter born July 19, 1931. 

And plaintiff further says that under said Acts of Con¬ 
gress approved March 4, 1927 (c. 509, 44 Stat. 1424: 


I 
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U.S.C.A., Tit. 33, chap. IS), and May 17, 192$ (c. 

12 612, 45 Stat. GOO), it is provided that if on account of 
a disability or death for which compensation is (pay¬ 
able under said Acts the person entitled to such compensa¬ 
tion determines that some person other than the employer 
is liable in damages, such person may elect, by giving* no¬ 
tice to the Deputy Commissioner in such manner asj the 
Commission may provide, to receive such compensation or 
to recover damages against such third person; that accep¬ 
tance of such compensation shall operate as an assignment 
to the employer of all right of the person entitled to Com¬ 
pensation to recover damages against such third person, 
whether or not the person entitled to compensation has 
notified the Deputy Commissioner of such election; (that 
proceedings may be instituted for the recovery of $uch 
damages, or compromise may be effected with such tjhird 
person; and that any amount recovered against such third 
person shall be distributed as by Sec. 33(e) of said Acts 
provided. 

And for that by reason of the premises, plaintiff Maria 
Hades, Administratrix of the Estate of George Hades, De¬ 
ceased, in her own right as said Administratrix, and hse- 
plaintiff The Aetna Casualty and Surety Company, a (cor¬ 
poration, and use-plaintiff McCloskcv and Company, a (cor¬ 
poration, as statutory trustee for Maria Hades, widow,land 
Sally Hades, Hattie Hades. Paul Hades, and Alice Hades, 
dependent infant children, of George Eades, deceased, ljiave 
been damaged in the aggregate sum of, to wit, Ten Thousand 
Dollars ($10,000.00). 

And for that by reason of the premises, and by forcb of 
the statutes in such case made and provided, an action (has 
accrued to plaintiff Maria Eades, Administratrix of j the 
Estate of George Hades, Deceased, in her own right as Said 
Administratrix, and to the use of The Aetna Casualty jand 
Surety Company, a corporation, and to the use of McClos- 
key and Company, a corporation, statutory trustee 

13 for said Maria Eades, widow, and said Sally Eades, 
Hattie Eades, Paul Eades, and Alice Eades, depen¬ 
dent infant children, of George Eades, deceased, against 
defendant Capital Materials Company, Inc., a corporation, 
and defendant Edward A. Hoffmeistcr, also known as (Ed¬ 
ward a TToffmeister of C, and as E. A. Hoffmeister| to 
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recover from said defendants the sum of, to wit, Ten 
Thousand Dollars ($10,000.00). 

Wherefore plaintiff brings said action, in her own right 
as said administratrix, and to the use of The Aetna Cas¬ 
ualty and Surety Company, a corporation, and to the use 
of McCloskey and Company, a corporation, statutory trus¬ 
tee as aforesaid, and claims from said defendants the sum 
of, to wit. Ten Thousand Dollars ($10,000.00), besides costs. 
**###* 

LEONARD J. GANSE 
Attorney for Plaintiff. 

14 Praecipe 

Filed July 7-1937 

# # * 

The Clerk of said Court will please enter the Second and 
Third Counts of the Declaration heretofore filed in the 
above-entitled cause “withdrawn”. 

LEONARD J. GANSE 

per M. P. H. 

Attorney for Plaintiff 


15 Plea of Defendant Capital Materials Company, 

Inc. 

Filed October 11 1937 

* * # 

For a plea to the declaration the defendant, Capital Ma¬ 
terials Company, Inc., says that it admits that at the time 
mentioned in the declaration it was a corporation engaged 
in selling, furnishing and supplying ready mixed concrete 
and like materials; that it owned and operated a sand and 
gravel plant: that it also owned and maintained concrete 
mixing machines which were mounted on certain motor 
trucks and mixed the concrete while being transported; that 
the mixing machines were painted a uniform color and bore 
this defendant’s name, telephone number and a description 
of the materials which it sold; that Edward A. Hoffmeister 
was engaged in the trucking and hauling business and owned 
and operated certain trucks including a certain Brockway 
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motor truck; that one of said mixing machines was mounted 
on said Brockway motor truck; that this defendant fur¬ 
nished concrete to the use plaintiff McCloskev and Com¬ 
pany at the Archives Building; that said truck was being 
backed in a westerly direction in a passageway in the base¬ 
ment of said building; that the decedent George Eades was 
in the employ of said McCloskev and Company, which was 
engaged in the construction of said buiding; that the said de¬ 
cedent was pushing a wheelbarrow in the basement of ^aid 
building; that a collision then and there occurred betwjeen 
said truck and said decedent; that as a result of said col¬ 
lision decedent received injuries of which he died; that 
Marie Eades was appointed administratis of decedent’sj es¬ 
tate; that the Acts of Congress mentioned by the plahjtiff 
were in full force and effect and that a compensation claim 
and award were made as alleged in the declaration; ibut 
that this defendant has no knowledge or information, 
16 sufficient to form a belief, concerning the alleged 
policy of insurance between the Aetna Casualty and 
Insurance Company and the plaintiff and any of the other 
use plaintiffs, nor concerning the next of kin of the said (de¬ 
cedent, nor their dependency, if any, nor concerning wjhat 
compensation, if any, has been paid them; and this defen¬ 
dant denies separately and severally each of the other allle¬ 
gations in said declaration contained, and says that said 
truck was then and there operated in a careful, safe and 
proper manner, without negligence and with due regard to 
the rights of the plaintiff; that the truck in question wa^ at *, 
no time either owned, operated or controlled by this defen¬ 
dant but was solely owned, operated and controlled by <jme 
Edward C. Iloifmeister, who, under an independent con¬ 
tract with this defendant, was delivering said concrete! in 
said concrete mixer or container; that this defendant on jthe 
occasion in question had and exercised no supervision j or 
control of any kind over the operation of said truck or said 
mixing machine, but both were being operated solely by 
said Holfmeister under said contract; that said truck driver 
was not in the employ of this defendant nor performing any 
work on its account but was in the employ of said H<j>ff- 
meister; that said collision did not occur on a public hijjfe- 
wav of the District but occurred in the basement of a buijld- 
ing under construction; that when said loaded truck en- 
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tered said building: it was the duty and custom of the pur¬ 
chaser of said concrete, the use plaintiff McCloskey and 
Company, to guide and direct said truck to such place as it 
desired said concrete to be dumped, for which purpose said 
McCloskey and Company had furnished one of its em¬ 
ployees to meet said truck at the entrance to said building 
and to walk behind said truck through said passageway 
so that said truck could proceed with safety; that 

17 said use plaintiff directed that said concrete be un¬ 
loaded in a certain place, which could only be accom¬ 
plished by backing said truck, which fact was well known to 
said use plaintiff and to the decedent; that on the occasion 
in question said McCloskey and Company negligently failed 
to provide a reasonably safe place for decedent to work 
and negligently failed to provide one of its employees to so 
guide said truck, or, if said employee was so instructed to 
safelv guide said truck, he negligently and carelessly failed 
so to do; that said negligence of said use plaintiff McCloskey 
and Company and of said fellow servant caused or con¬ 
tributed to cause said injury and death; that on the oc¬ 
casion in question the driver of said truck kept a proper 
and reasonable lookout, kept said truck under proper con¬ 
trol, operated the same at a careful and safe rate of speed 
and did not carelessly or wilfully cause or allow said truck 
to collide with the plaintiff; that on the occasion in question 
there was certain machinery in operation by said use plain¬ 
tiff McCloskey and Company which caused so much noise 
that danger warnings, either by voice or mechanical sig¬ 
nals, could not be heard, which fact was known to said de¬ 
cedent; that the said decedent George Hades was hauling 
tile from behind one of the walls of said passageway and 
negligently, carelessly, suddenly and without warning, and 
without keeping a projicr lookout, came from an opening 
in the wall of said passageway, and, without looking to his 
right to see what were the conditions in said passageway 
or what men, machines or trucks were moving therein, en¬ 
tered said passageway with his head turned toward the 
west, away from the direction of said truck, and negligently 
and carelessly failed to observe the approach of said truck, 
all at a time when said truck was slowlv backing and was 

only a few feet away and all at a time, in a manner, 

18 and under such circumstances that the driver of said 
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truck had no opportunity to avoid said collision, !al- 
though lie made reasonable effort to do so; that decedent 
knew that trucks were being backed in said passageway; 
that the aforesaid negligence of the deceased caused jor 
contributed to cause his injuries and death. 

SWINGLE AND SWINGLE] 

By ERNEST A. SWINGLE, j 
Attorneys for Defendant, Capital 
Materials Company , Inc. 

Trial Attorney: Edwin A. Swingle. 

19 Plea of Eduard A. Hoff meistcr, Defendant 

Filed November 18 1937 
# * # 

i 

For a plea to the declaration the defendant, Edward A. 
Hoffmeister, says that he admits that at the time men¬ 
tioned in the declaration Capital Materials Company, Inc. 
was a corporation engaged in selling, furnishing and sup¬ 
plying ready mixed concrete and like materials and ownjed 
and operated a sand and gravel plant and also owned ajid 
maintained concrete mixing machines which were mountled 
on certain motor trucks which mixed the concrete while toe¬ 
ing transported; that the mixing machines were painted 
a uniform color and bore the name and telephone number 
of the Capital Materials Company, Inc. and a description 
of the materials which it sold; that this defendant, Ed¬ 
ward A. Hoffmeister, was engaged in the trucking and 
hauling business and owned and operated certain trucjks 
including a certain Brockway motor truck; that one jof 
said mixing machines was mounted on said Broekwiiy 
motor truck; that the Capital Materials Company, Iijic. 
furnished concrete to the use plaintiff McCloskey and Coijn- 
pany at the Archives Building; that said truck was beihg 
backed in a westerly direction in a passageway in the base¬ 
ment of said building; that the decedent George Fades wjis 
in the employ of said McCloskey and Company, which was 
engaged in the construction of said building; that the said 
decedent was pushing a wheelbarrow in the basement (of 
said building; that a collision then and there occurred be- 

i 

I 

i 

I 
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tween said truck and said decedent; that as a result of 
said collision decedent received injuries of which he died; 
that Maria Hades was appointed administratrix of de¬ 
cedent’s estate; that the Acts of Congress mentioned 

20 by the plaintiff were in full force and effect and that 
a compensation claim and award were made as al¬ 
leged in the declaration: but that this defendant has no 
knowledge or information, sufficient to form a belief, con¬ 
cerning the alleged policy of insurance between the Aetna 
Casualty and Insurance Company and the plaintiff and any 
of the other use plaintiffs, nor concerning the next of kin 
of the said decedent, nor their dependency,' if any, nor con¬ 
cerning what compensation, if any, has been paid them; 
and this defendant denies separately and severally each of 
the other allegations in said declaration contained, and 
says that said truck was then and there operated in a 
careful, safe and proper manner, without negligence and 
with due regard to the rights of the plaintiff; that the truck 
in question was at no time either owned, operated or con¬ 
trolled by said Capital Materials Company, Inc. but was 
solely owned, operated and controlled by this defendant, 
Edward A. Hoffmeister, who, under an independent con¬ 
tract with said Capital Materials Company, Inc., was de¬ 
livering said concrete in said concrete mixer or container; 
that the Capital Materials Company, Inc. on the occasion 
in question had and exercised no supervision or control of 
any kind over the operation of said truck or said mixing 
machine but both were being operated solely by this de¬ 
fendant under said contract; that said collision did not 
occur on a public highway of the District but occurred in 
the basement of a building under construction; that when 
said loaded truck entered said building it was the dutv and 
custom of the purchaser of said concrete, the use plaintiff 
McCloskey and Company, to guide and direct said truck 
to such place as it desired said concrete to be dumped, for 
which purpose said McOloskev and Company had fur¬ 
nished one of its employees to meet said truck at the en¬ 
trance to said building and to walk behind said 

21 truck through said passageway so that said truck 
could proceed with safety; that said use plaintiff 

directed that said concrete be unloaded in a certain place, 
which could only be accomplished by backing said truck, 
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which fact was well known to said use plaintiff and to the 
decedent; that on the occasion in question said Mc(£los- 
key and Company negligently failed to provide a reason¬ 
ably safe place for decedent to work and negligently fajiled 
to provide one of its employees to so guide said truck] or, 
if said employee was so instructed to safely guide Said 
truck, he negligently and carelessly failed so to do; that 
said negligence of said use plaintiff MeCloskey and Com¬ 
pany and of said fellow servant caused or contributed to 
cause said injury and death; that on the occasion in ques¬ 
tion the driver of said truck kept a proper and reasonable 
lookout, kept said truck under proper control, operated]the 
same at a careful and safe rate of speed and did not care- 
lesslv or wilfullv cause or allow said truck to collide with 
the plaintiff; that on the occasion in question there >vas 
certain machinery in operation by said use plaintiff ^lc- 
Closkey and Company which caused so much noise t|iat 
danger warnings, either by voice or mechanical signals, 
could not be heard, which fact was known to said decedejnt; 
that the said decedent George Eades was hauling tile frjom 
behind one of the walls of said passageway and negligently, 
carelessly, suddenly and without warning, and withbut 
keeping a proper lookout, came from an opening in the 
wall of said passageway and, without looking to his ritht 
to see what were the conditions in said passageway or what 
men, machines or trucks were moving therein, entered siiid 
passageway with his head turned toward the west, awjav 
from the direction of said truck, and negligentlv and cafe- 
lesslv failed to observe the approach of said truqk, 
22 all at a time when said truck was slowly backing ajnd 
was only a few feet away and all at a time, in a man¬ 
ner, and under such circumstances that the driver of said 
truck had no opportunity to avoid said collision, although 
lie made reasonable effort to do so; that decedent knbw 

that trucks were being backed in said passagewav; that 
• • * • 1 ‘ * 
the aforesaid negligence of the deceased caused or cqn- 

tributed to cause his injuries and death. 

SWINGLE AND SWINGLE,| 

By ERNEST A. SWINGLE 

Attorneys for Edward A. Iloff- 

meister. 

Trial Attorney: Edwin A. Swingle. 
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Demand For .Jury Trial 

Filed October 4 1938 

* * * 

Comes now the plaintiff herein, by her attorney Leonard 
J. Ganse, and makes formal demand that the issues joined 
in the above-captioned cause shall be tried by a jury herein. 

LEONARD J. GANSE 
Attorney for Plaintiff 


Pretrial Order 
Filed October 16 1939 


(Nos. 89025-063-160-161) 

At the Pretrial hearing of the above entitled cause, the 
attorneys, and the parties hereto, being present in Court, 
admit and stipulate, as follows: 

23 If otherwise admissible, the . 

agrees that the.may use in evidence, 

without formal proof 

Suit by wife as administratrix of the estate of party 
killed in accident brought as administratrix and also to the 
use of compensation insurer, pursuant to the provisions of 
the Workmen’s Compensation Law and Negligent Death 
Act. Four suits growing out of the alleged death by wrong¬ 
ful act, one against the alleged owner of a concrete mixer, 
and the owner of the truck to which the mixer was attached, 
which was claimed to have caused the killing of deceased; 
a separate suit against the owner of the concrete mixer; a 
separate suit against the owner of the truck; and a sepa¬ 
rate suit against the operator of the truck with the mixer 
attached. It is claimed by the plaintiff that the truck was 
negligently backed into a space where plaintiff’s decedent 
was working, without keeping proper lookout for plaintiff, 
and that as result plaintiff was struck by the truck, receiv¬ 
ing injuries of which he died; that proceedings before the 
Workmen’s Compensation Commission fixed liability for 
the assured of the building contractor in favor of the wife 
and four of eight children of the decedent. Defendants 
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claim no negligence on their part, and if any is proved, 
the plaintiff and the contractor contributed by his j)wn 
negligence to the accident. Defendant, Capital Mateijials 
Co., claims no lability on its part because the concrete mixer 
which it owned was portable and was not operated on this 
occasion by its agent, but was being transported by jthe 
defendant Hoffmeister as an independent contractor. jL’he 
defendants also claim the plaintiff 
limited to the recovery under the 
provisions of the District Code. 

Counsel for plaintiffs maintain that the defense of jthe 
Capital Materials Co. as to the defendant Hoffmeister jbe¬ 
ing independent contractor is not properly raised by the 
pleadings. 

It is stipulated by and between the parties that tl^cse 
cases may be tried together. 

Subject to relevancy and materiality, counsel for plain¬ 
tiff stipulate that the transcript of testimony bearing Ini¬ 
tials of the Court may be received in evidence as a confect 
transcript of testimony of the coroner’s inquest oVer 
George Hades, decedent in this case. 

Counsel for plaintiffs will furnish defendant within j 24 
hours the addresses of the witnesses Charles Hodges and 
Charles Wright. 

Without admitting relevancy or materiality, counsel j'or 
defendant stipulate authenticity of the Workmen’s Com¬ 
pensation policy bearing initials of the Court in order that 
the same may be admitted in evidence without formal prcjof. 

Parties stipulate that subject to their relevancy and ipa- 
terialitv, drafts drawn bv the Aetna Casualtv & Suretv Co. 
catalogued on a sheet bearing initials of the Court, may be 
received in evidence without formal proof. 

24 Probate Proceedings in the case of George Eac^es, 
deceased, it51630, may be received in evidence with¬ 
out formal proof. Counsel for defendants stipulate ^he 
files of Workmen’s Compensation Comm, may be received 
in evidence without formal proof, subject to materiality ajnd 
relevancy. Defendant Hoffmeister stipulates that the body 
of the truck involved in the accident in this case belonged 
to him, the said body of the truck consisting simply j of 
the chassis. Defendants stipulate that subject to rele¬ 
vancy and materiality, the American Table of Mortality 


s claim lor liability is 
death bv wrongful act 

* O 
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and the United States Life Tables, are publications repre¬ 
senting compilations of mortality experience made by com¬ 
petent parties, and may be received in evidence without 
formal proof. 

Counsel will endeavor to stipulate as to a basement floor- 
plan of the Archives Building, where the accident occur¬ 
red, so that it need not be formally proved. Said plan 
bears initials of the Court. 

BOL1THA J. LAWS 
Pretrial Justice 

October 16, 1939 

E. A. S. 

L. J. G. 

IT IS ORDERED: That the subsequent course of this 
action be controlled by the foregoing, unless modified at 
the trial thereof to prevent manifest injustice. 

BOLITHA J. LAWS 
Pretrial Justice. 

Attorneys authorized to act: 

L. J. GANSE L.J.G. 

Plaint iff 

SWINGLE & SWINGLE E. A. S. 

Defendant . 
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Verdict and Judgment 
Filed October 31 1939 


* 


« 




This cause having come on for hearing on the 31st day 
of October, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Henry D. Jackson 
Elbert F. Eliason 
Hertha W. Perry 
Inna M. Williams 
Isaac Isoman 
Adolph J. Schafhirt 


Dorsey Griffith 
Dolly D. George 
Stuart P. Heitmuller 
Clarence M. Mitchell 
Fred R. Foster 
Rose I). Vierkorn 
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who, after having been duly sworn to well and truly try} the 
issues between Marie Eades, Adninx of the est. of Gebrge 
Eades, deed., plaintiffs, and Capital Materials Co. Inc. & 
Edward A. Hoffmeistcr, defendants, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 1st day of Nov., 1939, that they find for the defen¬ 
dants against said plaintiffs, by direction of the Court]. 

Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendants go hence without 
day, be for nothing held and recover of plaintiffs their cpsts 
of defense of this action. 

by order of Adkins, J. 

CHARLES E. STEWARTl, 
Clerk 

By GRIFFIN T. GARNETT,} Jr. 
Asst. Clerk 


Motion for New Trial 
Filed November 8 1939 


Comes now plaintiff Maria Eades, Adminstratrix of jthe 
Estate of George Eades, Deceased, etc., by her atfor- 
26 nev Leonard J. Ganse, and moves the Court to set 
aside the verdict and vacate the judgment heretofore 
entered in the above-entitled cause on the 31st day of Octo¬ 
ber, 1939, and to grant the plaintiff a new trial herein. 

For grounds of this motion, plaintiff says: 

1. The Court erred in excluding certain evidence offejred 
on behalf of the plaintiff herein. 

2. The Court erred in instructing and directing the jpry 
to return a verdict for the defendants herein. 

3. The Court erred in holding that the plaintiff failccj to 
establish negligence on the part of the defendants. 

4. The Court erred in holding that the decedent, George 
Eades, was guilty of contributory negligence as a matter of 
law. 

5. The direction of a verdict and the judgment entered 
therein is contrary to the evidence. 

6. The direction of the verdict and the judgment entered 

thereon is contrary to the" e ^ iden ath 
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7. The Court erred in directing a verdict for the defen¬ 
dants and entering judgment thereon before the close of the 
plaintiff’s case. 

8. And for other grounds to be argued at the hearing 
herein. 

LEONARD J. GANSE 
Attorney for Plaintiff. 


27 Judge's Memorandum for Orders 

Justice Adkins, J. 

Filed December 6 1939 

Law action numbers 89025 

89063 

89160 

89161 

Dec 5 

Fades cases— 

Motions for new trials overruled 


Order Overruling Motion for New Trial 

Filed December 6 1939 

* * * 

Upon the coming on for hearing of the motion filed hereby 
by Pltf Maria Fades admnx et al for a new trial, it is 
ordered that said motion be, and the same is hereby over¬ 
ruled. 

By direction of Justice Adkins. 

CHARLES E. STEWART, 
Clerk 

By GRIFFIN T. GARNETT, Jr. 
Assistant Clerk 
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28 Reporter’s Transcript of Testimony 

Filed January 19, 1940 

In the District Court of the United States for the District 

of Columbia 

i 

Law No. 89,160. 

Maria Fades, Administratrix, et al. Plaintiff , 

vs. 

Capital Materials Company, Inc., A Corporation}, 

Defendant. 

Law No. 89,161. 

7 i 

Maria Fades. Administratrix, et al, Plaintiff , j 

i 

vs. 

Edward A. Hoffmeiser, et al, Defendant. 

Law No. 89,025. 

Maria Fades, Administratrix, et al, Plaintiff. 

vs. 

Capital Materials Company, Inc., A Corporation,! 

Defendant. 

29 Endorsed: Filed Jan 19 1940 Charles E. Stew¬ 
art, Clerk 

Law No. 89,063. 

7 l 

Maria Fades, Administratrix, f.t al, Plaintiffs , \ 

i 

vs. 

Henry Lyi.e .Johnson, Defendant. 

I 

Washington, D. C., j 
October 31, 1939. 

Tlie above-entitled cause came on for trial before Mr. 
.Justice Adkins and a subsequently empaneled jury, at 10:50 
o'clock a. m. 

APPEARANCES: 

Leonard J. Ganse, Esq., and 

Carl F. Bauersfeld, Esq., for the plaintiffs. 

Messrs. Swingle & Swingle, for the defendants. 
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Proceedings 

After the examination of the jury panel upon their voir 
dire, and other proceedings, a jury of twelve were duly em¬ 
paneled and sworn, consisting of the following: 

Henry D. .Jackson Dorsey Griffith 

Elbert F. Eliason Mrs. Dolly D. George 

Mrs. Hertha W\ Perry Stuart P. Heitmuller 
80 Mrs. Irma M. Williams Clarence M. Mitchell 
Isaac Iseman Fred R. Foster 

Adolph J. Schafhirt Mrs. Rose D. Vierkorn 


The Court. Do you gentlemen wish the rule on wit¬ 
nesses? 

Mr. Ganse. Yes. 

The Clerk. I will ask that all witnesses for plaintiffs or 
defendants retire to the hall or to the witness room. 

Mr. Ganse. May I proceed, Your Honor? 

The Court. Yes. 

Mr. Ganse. Ladies and gentlemen of the jury: In order 
that you may have a clear picture of the case which we will 
establish, I shall take perhaps just a little longer than the 
usual opening statement in order to recite the facts chrono¬ 
logically in accordance with the sequence of events in which 
they occurred, so that when you receive the evidence which 
may not come in quite so much in accordance with the se¬ 
quence you may be able to understand it better. 

This case, or these cases, since, for procedural reasons 
which will not concern the jury, we had to file four of them, 
arise from the death of George Fades, a colored man, who, 
we shall show, was 40 years of age at the time he was killed. 

Briefly, or as briefly as possible, these were the facts: 
George Fades was living in the District of Columbia from 
prior to May of 1086, and up until the time of his 
81 death, with his wife, Maria Fades, who was the 
mother of eight children, some of them much over 18 
years of age, and four of them were under 18 years of age 
at the time, from a tiny infant, sitting back there (indicat¬ 
ing) through to other children whom we shall describe, who 
were in their thirteenth or'fourteenth years. 

There was also living with him, and dependent on George 
Eades, a grandchild. 
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George Eades was employed by McCloskey and (Com¬ 
pany, a large contracting firm doing business in the | Dis¬ 
trict of Columbia and elsewhere, and prior to July 17,1936, 
and on that date, McCloskey and Company was engaged in 
constructing what is known as the Annex to the Archives 
Building. 

The Archives Building, it will be established, is the large 
building which was originally designed to he the Ape|x of 
the Triangle, and that building was built originally arbund 
a court and then the Government found it too small, ancl the 
Annex was put in there. 

McCloskey and Son were doing business in the District of 
Columbia, and employing employees: and there was in lWce 
in the District of Columbia at that time, and had beeij for 
years prior thereto, what is known popularly as the Dis¬ 
trict of Columbia Workmen’s Compensation Act. That! Act 
was passed by Congress, and is applicable in the District of 
Columbia, in order to provide for the wellbeing of j em¬ 
ployees who get injured or killed in the course of 
32 duty; and in case an employee is killed, the j em¬ 
ployer is required to do certain things, to make a Cash 
deposit with the Workmen’s Compensation Commission, 
or, as here, they were required to obtain workmen’s Com¬ 
pensation insurance with an insurance company qualified 
to write that insurance in the District of Columbia. 

In compliance with that statute McCloskey and Company 
had procured from the Aetna Casualty and Surety Cjom- 
panv a workmen’s compensation policy which we shall offer 
in evidence. Under that Act, the Aetna Casualty and Sur¬ 
ety Company were required to pay workmen’s compensa¬ 
tion, or death benefit, (where employees of McCloskey jand 
Company were killed) and that, irrespective of whether 
they were killed by the fault of McCloskey and Company, or 
were killed by the fault of somebody else,—in this case,| the 
Capital Materials Company, Edward A. Hoffmeister, and 
Henry Lyle Johnson, who was the driver on the truck wlfnch 
ran over the man. 

That policv was in force on the date of the death, Julv* 17, 
1936. 

For several years prior thereto the Capital Materials 
Company was engaged in the sale of ready-mixed, or tifan- 
sit-mixed concrete in the District of Columbia and the ^ur- 
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rounding area,—and they had a contract whereby it was de¬ 
livering and selling ready-mixed concrete to McCloskey and 
Company for use in the construction of that Annex, as they 
called it, in the Archives Building,—and we shall 

33 show by the evidence that Henry Lyle Johnson and 
other drivers of the company had been delivering 

concrete in that basement there for a period of about six 
weeks, or two months, prior thereto, and were thoroughly 
familiar with the conditions surrounding it. 

On this day, we will establish by witnesses, Henry Lyle 
Johnson came to the 7th Street entrance of the building, 
and there is a ramp which goes down from the street be¬ 
hind a wall—if I could illustrate it there on the black¬ 
board—well, we will offer a map. 

The Court. Well, if you have a map, vrhy not offer it? 

Mr. Ganse. The map is rather small, and they may not 
all be able to see it, but I will put it up on this blackboard 
(indicating). 

Now, you can disregard—because it is a matter of detail 
and does not concern the construction of this case—regard 
only this portion of the map (indicating). This (indicat¬ 
ing) is on the 7th Street side, along here, and this (indicat¬ 
ing) is Constitution Avenue, and Pennsylvania Avenue is 
out here (indicating). 

Now, on the day in question, and for several months prior 
thereto, we will establish that concrete trucks of the Capi¬ 
tal Materials Company would come to the building and de¬ 
liver concrete in the basement,—and we will establish that 
this was the circumstance or circumstances of the operation 
of those trucks of the Capital Materials Company,— 

34 that they contracted to furnish the concrete at so 
much a cubic yard, to McCloskey and Company, de¬ 
livered on the job where it was to be dumped into a hopper. 
The Capital Materials Company owned the mixers on this 
truck,—and that is a machine that has a big drum that turns 
around and is operated by a motor right behind the mixer. 

Edward A. Hoffmeister of C—and that designation of 
name is the Maryland designation of people, a family name, 
we will call it—Edward A. Hoffmeister of C owned the 
trucks chassis, that is, the operating mechanism that runs 
it along the street, but which had nothing whatever to do 
with the concrete mixer, and we will establish that Henrv 
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Lyle Johnson was hired by Edward A. Hoffmeistef, and 
was operating the truck on the day in question, buj was, 
however, under the control also of the Capital Materials 
Company, whose dispatcher would tell him where jo go, 
what to take, and other circumstances of that sort. | 

This truck and mixer, owned by the two, the mixer Owned 
by the Capital Materials Company, and the truck chassis 
by Hoffmeister, were operated by Henry Lyle Johnson, and 
had been, prior to this time, and on this day was to deliver 
a load of concrete into the basement, and we will sh^w by 
witnesses that prior to the time when they began t<j con¬ 
struct the Annex that is this portion in here (indicatiiig),— 
and originally that was a court yard—a w T all existed, cut¬ 
ting off the basement so that, actually, when vouj went 
35 down, you did not go any farther than this linj (in¬ 
dicating). In order to begin the construction,! they 
were required to breach that wall. They just knocked the 
bricks out, big enough so that a truck could back dow T iji this 
ramp, and be unloaded. And they had constructed ait the 
west end of the basement large hoppers or bins, in \jriaich 
this ready-mixed concrete, which was mixed in transit, 
would be dumped or taken wherever needed. 

On this day Johnson came to the job in truck No. 21, which 
is not in dispute, and hacked down through the entrance and 
then down to the ramp sloping from the street levelj and 
into the basement, and then on to the level portion of the 
basement floor here (indicating), which is underneatl^ the 
surface. 

At that time a group of men employed by McCloskey and 
Company, of which George Eades was one—there were six 
of them—were required, under their instructions, to |take 
tile and brick from the basement to the upper floor of the 
building, where the tile men were working, and there were 
six men in this gang; three men would load up and go up, 
while three men would come down, so that there was a con¬ 
tinuous flow of material to the men. And the material 
could only he delivered through this basement entrance, 
because the extreme outside of the building was already an 
existing building, in which the United States Government 
had its records. 

At the time when George Eades was killed, he and a (part 
of his gang had come down wdth the wheelbarrows 
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36 empty, after delivering a load, and he came along the 
passageway here (indicating), and then he was com¬ 
pelled, by virtue of the fact that there was material stacked 
through the basement, and it was a very narrow passage, 
to turn to the right, then walk down this aisle, and get 
another load. At the time of his death, he had come down 
with his wheelbarrow, had gotton off the hoist, and made 
the turn to the first column there (indicating); in other 
words, he had made this turn and was walking down this 
aisle, and we shall establish that at this time the concrete 
truck had come down the ramp and was right here (indicat¬ 
ing). We shall show further that ITenrv Lvle Johnson who 
was operating this truck was operating it without having 
anyone to guide him. The truck had a cab; it had this huge 
concrete mixer over which lie could not see behind, and cer¬ 
tainly not to the right, and it was backing, he was backing 
the truck by looking over the lefthand side of the truck, 
keeping his wheels near to the side of the wall. And then, 
lie caught up with George Eades who was pushing his wheel¬ 
barrow down the righthand side of this passageway, and he 
struck George Eades on the heel, with the right wheel of 
the dual wheel, pushing him down onto the ground, and then 
this truck ran completely over his body, and he was imme¬ 
diately crushed to death, by this apparatus which had three 
or four cubic yards of concrete in it and which weighed 
somewhere between thirty and forty thousand pounds. 

We will establish that temporary lighting had been 

37 installed in the basement. And also in the building 
at that time, numerous men were working, employees 

of McOloskey and Company, and employees of Hoffmeister, 
numerous plumbers, plasterers, and so forth, and it was 
known that men were going continuously across this floor, 
because, in the course of their work, they had to do so. 

George Eades was killed. There was a Coroner’s in¬ 
quest; and then his widow filed a claim with the Workmen’s 
Compensation Commission of the District of Columbia for 
the death benefit for herself and her dependent children, 
under eighteen years of age. We shall establish that at the 
time he was getting $22 a week from McCloskev and Com¬ 
pany, and in accordance with the procedure which they have 
at the Compensation Commission, the award was made to 
the widow of 35 per cent, of the average weekly wage, of 
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George Eades, and then 10 per cent for each dependent 
child, upto but not exceeding 66-2/3 per cent of the wagje. 

Without bothering you with the arithmetical calculation, 
the Deputy Commissioner awarded her that, and she has 
received the sum of $14.67 per week; every two weeks she 
received $29.34. Under the Workmen’s Compensation in¬ 
surance policy, McCloskev had this award entered against 
them, because that is the purpose of the Compensation Act, 
and they have been paying it since, and we shall establish 
that, up to a few weeks ago, $2,500-odd have already 

38 been paid by check, under this policy, and in Com¬ 
pliance with the statutory requirements, and that 

those payments must continue, under the statute, until a 
maximum of $7,500 is paid; and in the case here, that;will 
have to be paid because of the ages of the children. 

Now, the statute further provides that if the employee 
was injured or killed by reason of negligence of some one 
other than his employer, then, when the widow elects to 
take compensation, as she did in this case, her right of ac¬ 
tion which she might have had over against the negligent 
third party, in this case Capital Materials Company Jand 
Hoffmeister, and Henry Lyle Johnson, is vested, for these 
purposes,—first, the wrongdoer under the statute is not to 
be permitted to go free, but an action can be maintained 
against him, under the law and the decisions which are! ap¬ 
plicable to our case, where Maria Eades was the widow, and 
she had four children who were over eighteen years of ^ge, 
they could not participate in the Workmen’s Compefisa- 
tion, because the statute does not permit that, but yet, ihey 
are dependent next of kin for whom a right of action arises, 
under our negligent death law. 

The widow and the four children under the age of eigh¬ 
teen are beneficiaries under the compensation statute, and 
to make a long legal story short, an action was brought in 
the name of the administratrix who was appointed by our 
Probate Court here, to bring an action in her own right as 
administratrix, for the use of the Aetna Casualty £md 

39 Surety Company. In other words, the statute sjays 
that the company should be reimbursed for | the 

amounts it was compelled to pay by reason of the negli¬ 
gence of the third party; and then the statute says that! the 
difference between what has been actually paid,—for | the 
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purpose of discussion here it will be accurate enough to say 
$2,GOO,—and the difference between the $2,600 and the 
$7,500, which is payable under the Act, shall be held by 
McCloskey and Company as trustee to pay future payments 
of compensation that accrue after this case has terminated. 
And then, the amounts which are recoverable above $7,500, 
but not to exceed $10,000—that is the maximum fixed by 
the statute for negligence causing death—are the benefits 
which constitute restitution, which is administered in the 
Probate Court. 

Under those circumstances, we filed this action, charging 
that the Capital Materials Company and Hoffmeister were 
liable for the operation of this truck, because they were en¬ 
gaged in what is practically a joint enterprise. We will 
show that Hoffmeister owns the chassis for delivering con¬ 
crete, and he owns only it. We will show that the Capital 
Materials Company owns the enterprise for the material 

delivered on the truck of which Henrv Lvle Johnson was 

« • 

the driver. 

Now, there is a witness who will testify that, at that time, 
not only was temporary lighting in there, but there were 
hoisting engines, one here and one there (indicating), which 
were making the noise that such engines make. In 
40 addition, there was an air compressor running in 
that enclosure, making a lot of noise; that the wit¬ 
nesses who had observed what was about to happen shouted 
but were unable to attract the attention of either the opera¬ 
tor of the truck who was looking out the lefthand side of the 
cab, or of George Eades who was in the passageway back of 
this truck—backing down on him. 

And we shall show that, by reason of these facts, these 
people were deprived of the support and maintenance which 
a father gives to his family, and we shall further show that, 
by reason of these facts, McCloskey and Company, through 
the insurance carrier, was compelled to pay compensation 
for death which did not arise by reason of its own negli¬ 
gence. We shall further show that the widow and the next 
of kin have a right, under Section 33-E of the Act to the 
distribution of the fund, as provided therein. 

If we show these facts to your satisfaction, we shall ex¬ 
pect a verdict at your hands, in such amount as you feel 
will fairly and reasonably reimburse the widow and the 
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children, and as will pay for future benefits and pay the 
sums up to $7,500. 

Mr. Swingle. May it please Your Honor, and ladies |and 
gentlemen of the jury: On behalf of the defendants in this 
case, we shall show you the facts approximately as follows: 

There are three defendants, Mr. .Johnson, who is the gen¬ 
tleman sitting there (indicating), with the blue tie, whom 
my brother and 1 are representing, and Mr. Efoff- 

41 meister who lives in Baltimore and who is on his >vay 
here right now, and the Capital Materials Company. 

We shall show you by this evidence that this Aetna Cas¬ 
ualty and Surety Company, about which so much has fcfeen 
said, took from McCloskey and Company—and both 
McCloskey and Hoffmeister are plaintiffs in this case—took 
back a premium to cover just this very sort of thing, |and 
now that that thing has happened, they are asking yoiji to 
determine the question of negligence involved. 

Now, on that question, I would like to say this: I 
here, and will introduce at the proper time, a 
not of this particular truck, because we do not have 
that truck, but one of the same series—do you care to 
Mr. Ganse? 

Mr. Ganse. I assume it is the same, although I have not 
seen it. 

Mr. Swingle. That is the type of truck, exactly like jthe 
one involved in this case (exhibiting to the jury). Most of 
you have seen it on the street— 

The Court. I think they can follow you— 

Mr. Swingle. All right. 

While you are looking at it, may I say this, that that is 
not a photograph of the type of truck, but it does sljiow 
this, and I want to call vour attention— 

Mr. Ganse. Mav I see it? 

* 

Mr. Swingle. Yes. (handing the photograph to counsel) 
I want to call your attention to this chute and en- 

42 gine. 

On the other side of the photograph is a chute simi¬ 
lar to the chute you see where my finger is here (indicat¬ 
ing), a chute so that the material can be gotten out of jthe 
truck, and also an engine which sits between a mixer gnd 
the cab of the truck. They are not clearly shown in the 
picture because it was taken from a different angle. 
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We shall show you that the engine in front of the mixer 
is a composite part of the mixer, and not of the truck itself. 

We shall show you further, ladies and gentlemen,—and 
may I use the blackboard for illustration, 

The Court. Yes. 

Mr. Swingle. On this particular occasion, the progress of 
the work was something like this—I am not very good at 
drawing, but this will give you an idea. Assume this (indi¬ 
cating) to be 7th Street. 

Mr. Ganse. By way of suggestion, Mr. Swingle, if you 
would place 7th Street on the east— 

Mr. Swingle. Well, the map is longer this way. 

Mr. Ganse. All right. 

Mr. Swingle. I will put the points of the compass on it. 
East will be here (indicating), west down here, and this will 
be north, and this will be south. 

Now, on that plat, I think you can visualize from the blue¬ 
print that what I am drawing here is an enlargement of 
that. 

43 There is a wall coming down at an angle something 
like this (indicating). 1 won’t be able to make it 
nearly as large because of the physical confines of this 
blackboard. This (indicating) is a brick and stone "wall, and 
extends down to a point here (indicating) and goes off this 
way (indicating). 

Now, I shall show you that there was, approximately 
here (indicating), a space—T will draw this first, and then 
tell you about it much quicker. Now, the procedure was 
this: Trucks, as my friend has said, would come in off of 
7th Street, back down onto this ramp, into the basement of 
the building, and when it got back here some'where (indi¬ 
cating), the ground floor was level, but it had to back down 
from the street entrance to get to that point. 

Now, these circles that I have made represent the columns 
that ran from the basement building to the street building 
above. This (indicating) was a pile of bricks. This (indi¬ 
cating) is the wall I spoke of. A truck would come here and 
back in, but it could not back up the ramp, because of the 
small area, and they would back it down, and the truck 
would go over here (indicating), and the cement would be 
dumped into that chute. Another truck would come down 
there and dump concrete into that chute there (indicating). 
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While that was being done, another truck would come down 
at the same time, and they "would take positions oj^er 
44 in here (indicating), waiting for one or the other of 
these two trucks to come out. When one of thpse 
trucks came out—and that is what happened on this par¬ 
ticular occasion—this particular one came out this w T ay and 
went on up to 7th Street. 

In that truck, Mr. Johnson, who is sitting there (indi¬ 
cating), began to back to go over to this hopper here. We 
will show you that this happened at about 10:30 in the morn¬ 
ing. There were electric lights about here (indicating), and 
there was an electric light about here (indicating). This 
(indicating) was daylight coming here into this opening 
here. 

This wall came down here, so that the point here vjms 
much smaller than the entrance point here (indicating). 

This wall that my friend spoke to you about was right 
here, and that was knocked out so that these trucks could 
get in and out. 

There was right about here (indicating) a hoisting en¬ 
gine, which, as we shall show you, had a marine motor in; it, 
with no mufflers on it, and which made a terrific noise.! I 
will mark this “HE”. 

And we will show you that there was right about here 
dicating) an air compressor, and I will mark that “A 
and that is the air compressor. 

Now, there was also at that time, right about here (indi¬ 
cating) another hoisting engine, “HE”. 

Now, right about here (indicating) these hoppers, there 
was also a light, which I will mark “L”, and one here, 
“L” 

4") Now, about here (indicating) was another hoisting 
engine, “HE”. 

Now, none of these hoisting engines had any mufflers on 
them at all. There was, then, a terrific amount of noise! in 
that basement. The light came in from here; there were 
electric lights, one on each side. As you came down li^re 
the area way was dark, that is, you could see, but it was 
dark. Now, we shall show you that on this particular Oc¬ 
casion Eades came down, with his wheelbarrow, and walked 
—instead of going down here, as we shall show you he coijild 
have gone, he did not go, but he walked through here he- 
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tween this pile of bricks which I will mark “B”, and this 
brick and stone wall, a small passageway, and walked 
through there, without looking to see whether there was 
anything coming or not, and started out into this passage¬ 
way here (indicating), which was somewhat dark, just as, 
at the moment that this truck -which had been here, had got¬ 
ten to that very point, and when the truck got just to that 
particular position, Eades stopped, and the truck was not 
over six feet from him, at least one of the witnesses will 
sav that it was not over three feet from him, but we will 
show you that there was no way in the world that that truck 
could have been stopped with its load of three and one-half 
cubic yards. The reason they stopped was that that was 
the only way they could get in there. They backed in and 
drove out. 

Now, along in here, I have forgotten just where 
46 they were standing, there were two or three fellow- 
employees of Eades. They saw Eades at this point. 
They saw him back out of there without looking to see, al¬ 
though he knew that that was the only way a truck could 
get down there, and they saw him, and hollered out to him, 
but he did not even turn around, and apparently did not 
even hear them. The driver of the truck was looking out 
of the lefthand side of the cab to see w’hat he could see down 
that area way, as they always did. There was no way for 
the driver to see anyone who came out of this particular 
opening. 

Now, we shall show you that the distance between these 
columns and this brick wall here w’as such that it was just 
wide enough for these trucks to get in. There was only 
about eight inches of clearance for a great big truck like 
that, and that clearance was so slight that in order to get 
the trucks in there this chute had to be taken in on the truck, 
no only this truck, but any truck that went in there, before 
it would go in between those columns, the space was so nar¬ 
row. 

Now, these men hollered to Eades, but he either did not 
hear them or he paid no attention to them at all. He 
stopped, at, some witness will say six feet, and some three 
feet, and the truck came on and the truck ran into him. 

Now, further, -we will show you, ladies and gentlemen, 
this: that at the time these trucks were being driven down 
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there, not only this particular day, but during| the 

47 time that these other trucks, not only of the Capital 
Materials Company, but of others, came there, onje of 

the claimants in this case, that is, MeCloskey and Company, 
had had men stationed either at this point or somewhere 
along in here (indicating), who would check the truck as it 
came in so that the MeCloskey Company would know |hat 
such and such a truck or such and such a type of material 
came into the place, and then, when there were men work¬ 
ing down in the areaway of this place here, that man Vho 
was an employee of Mr. MeCloskey, and not of Mr. Hpff- 
meister, would go back to warn the men that a truck Vas 
coming, and at no time when a man did not precede a trjuck 
which was in the areaway, had he ever known any man to 
be working in that particular area, and at this particular 
time we shall show you that Mr. Johnson had delivered 
about a dozen loads of this concrete in that very same vjray 
when there were no men working there, and he had no \|ay 
to suspect that Mr. Eades would come to that very narriow 
and semi-dark passageway. 

Now, if we show all that to you, we will of course expect 
a verdict at your hands in favor of this defendant. 

I might say further that there was an independent con¬ 
tract between Mr. Hoffmeister, who is one of the defendants 
here, and the Capital Materials Company, which is another 
defendant here, whereby the Capital Materials Company 
furnished this mixture which you see in the back of the 
truck, which was a portable thing which can be boltjed 

48 on this truck and taken off, or any other truck, apd 
that Mr. Hoffmeister owns the chassis and supplied 

the driver, and that the material was being delivered unejer 
that sort of an arrangement. 

The Court. Who was paying Hoffmeister for the deljv- 

erv? i 

•> 

Mr. Swingle. The Capital Materials Company had a con¬ 
tract which I have here, which provided for a flat rate per 
so many cubic yards of concrete. Of course, that is a ques¬ 
tion that I shall address myself to Your Honor about a little 
later, but I did not want to overlook showing it to the juijy. 

I think those are the essential facts. Of course, there ajre 
many details that I shall bring out later, and I think -eve 
shall show that this is an endeavor bv the Aetna Casualtv 


I 
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and Surety Company, because they have taken over for a 
premium which they got and which was paid by the McClos- 
key Company, this very liability under the Compensation 
Act of the District of Columbia with which we have no con¬ 
cern or relationship at all, and are actually paying this 
money weekly, or actually delivered every two weeks, to the 
widow and children, until the full amount of the $7,500 is 
paid. 

The whole thing comes down to this, whether or not you 
ladies and gentlemen believe that Mr. Johnson acted as a 
reasonable man with us in backing his truck down there, 
and whether or not the deceased, himself, was, either by his 
own misfortune in walking out there in a semi-dark 
49 station, in an areawav of a truck which he knew was 
backing at the time, and could not stop—and, as I 
say, if we show you those facts, we shall expect a verdict 
in each of these cases. 

Mr. Ganse. May I proceed, Your Honor? 

The Court. Yes. 

Mr. Ganse. I should like, first, if the Court please—and 
there has been an agreement with respect to many of the 
documents that we expect to use—and I would like to offer 
in evidence now the administration file in connection with 
the estate of George Hades, deceased. File No. 51,630. 

The Court. That will be received. 

(The administration file referred to was received in evi¬ 
dence and marked “Plaintiff's Exhibit No. 1.”) 

Mr. Ganse. And also, I wish to offer the letters of ad¬ 
ministration— 

The Court. That is received. 

(The letters of administration referred to were received 
in evidence and marked “Plaintiff’s Exhibit No. 2.”) 

Mr. Ganse. Now, if Your Honor please, I offer in evi¬ 
dence the policy of the Aetna Casualty and Surety Com¬ 
pany. 

The Court: That is received. 

(The policy referred to was received in evidence and 
marked “Plaintiff's Exhibit No. 3.”) 

Mr. Ganse. I will call Mr. Samuel Knopp. 
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50 Whereupon—Samuel Knopp was produced as a 
witness on behalf of the plaintiff, and, having been 

first dulv sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Ganse: 

Q. Now, Mr. Knopp, your full name is Samuel Kn<j>pp? 
A. Yes, sir. 

Q. And you reside at 5932 York Road, Baltimore, Mary¬ 
land? A. Yes, sir. 

Q. Now, calling your attention to July of 1936, by wjhom 
were you employed? A. J. P. Ryan Company. 

Q. What was your employment at that time? A. Asbes¬ 
tos work. 

Q. And on July 17,1936, which is the date of the accident 
to George Eades, where w r ere you employed? A. Wjiere 
was I what? 

Q. Where were you working on that date? A. Wejll, I 
just came from upstairs, down to get some material. 

Q. On what building? A. The Archives Building. 

Q. That is at 7th Street, Northwest, the District of 

51 Columbia, and Pennsylvania Avenue, Northwest? A. 
Yes, sir. 

Q. You were not employed by McCloskev and Company? 
A. No. 

Q. But, by an independent contractor? A. Yes. 

Q. Your company did the work of installation of asbes¬ 
tos on steam pipes, and things of that sort? A. Yes. 

Q. Will you tell the Court and jury where you were w[ken 
you first observed the things which led up to the deatji of 
George Eades. A. I bad just got off the elevator and iwas 
starting down the ramp. 

Q. Now, directing your attention to this blueprint (indi¬ 
cating), will you point out where you had come down jand 
where you were? A. I had just gotton off the elevator 
here (indicating). 

Q. That is at the west end of the building? A. Yes. | 
The Court. I do not think the jury can see that. 

Mr. Ganse. I will draw it on the board, as well as I jsan. 
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Bv Mr. Ganse: 

Q. Now, assuming that this (indicating) was the west 
end of the building, point out where you were. A. I 

52 had just got off the elevator, here (indicating). 

Q. You had gotten off, back behind the hoppers, as 
you say? A. Yes. 

Q. And had come to what point? A. I had come to about 
ten feet in front of these hoppers. 

Q. Now, directing your attention to these (indicating) as 
being lines, or columns, where were you with respect to 
those two lines or columns? A. Well, if this (indicating) 
is an elevator— 

Q. That is supposed to be a hopper. A. There has to be 
another row of columns over here (indicating). 

Q. All right. Will you put that row of columns in? A. 
Yes: I don’t know how many. I just got off the elevator 
and walked here and saw the truck there (indicating). 

Q. When did you first observe George Eades? A. After 
I stood there a second, waiting for the truck to pass—This 
is supposed to be a wall. 

Q. The wall is this dotted line (indicating). A. Yes, and 
holes were cut in that wall, the solid wall. And this truck 
got about three feet from this point. 

Q. Outside or inside? A. Outside. 

53 Q. Yes. A. And Eades came in here (indicating) 
with the wheelbarrow, and just as he turned the truck 

started through the hole, about three feet in back of him. 

Q. Now, I want to be sure about this. You say that the 
truck was not through the hole in the wall at the time Eades 
made his turn? Was that correct? A. No, if he had, he 
would not— 

Q. (interposing) Well, that would be argument. At the 
time he made his turn, the truck was where? A. At the 
time he made bis turn, the truck was outside of the hole. 

A. Tie had an empty” wheelbarrow. 

Q. And in which direction was he walking? A. Back to¬ 
ward the hopper. 

Q. Then, your testimony would be that he had his hack 
toward the ti*uck and was pushing a wheelbarrow? A. Yes. 

The Court. How did he get into that opening: did he 
pull the wheelbarrow out, or push it? 
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The Witnes. Pushing it. Tliey had material piled hjere, 
on this side, and there were field offices, of different subcon¬ 
tractors, and a first-aid station. In between that and the 
ramp was material piled. They would come down off the 
elevator, circle the pile, load the wheelbarrow, and gol up 
on the elevator. 

54 Q. What was the character of the passageways! be¬ 
tween these piles of material; were they widej or 
narrow? A. About wide enough for two wheelbarrows. 

Q. And you have testified that the practice of the men 
on this day was to come down on the elevator, get off jand 
walk around this pile, load up, and go back upstairs? A. 
\ es. 

Q. That morning, had you seen other men working in 
the basement? A. There were several men around there. 
I don’t know just who they were. 

Q. What machinery was operating there? A. I don’t 
know what elevators or compressors were running, ibut 
there were some running and causing noise which was yery 
great. 

Q. With respect to this breach, or hole through the wall, 
as you express it, that was a solid brick wall from which 
the bricks had been knocked out, as I understand it? A. 
Yes. 

Q. And how wide was this hole, was it wider than the 
truck. A. It was a little wider than the track, but hot 
much. 

Q. And, except for these breaches in it, that was a scjfiid 
brick wall running the height of the basement? ! A. 


Yes. 


oo 


Q. Had you observed the brick gang, or the gang 
o?i which Eades was doing this operation, before the 
time he was with you? A. Yes, I had seen it several tinjes. 

Q. TIow long were you working on the building, alto¬ 
gether? A. On the extension? 

Q. Yes. A. About ten months. That is, I was on the 
whole building about ten months, and it was a couplej of 
months after this accident. 

Q. You referred to field offices of contractors; they were 
the offices of plumbers, heating contractors, and so forth? 
A. Yes. 
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Q. And with respect to the delivery of materials, would 
all materials be delivered in this manner, or could they 
come in in some other way? A. That is the only way they 
could get it in. 

Q. Now, directing your attention to mornings prior to 
this, on this particular morning you have testified there 
were men working around the basement. A. Oh, yes; in 
fact, I had a man working for me there. 

Q. Now, how wide was it between these columns—this 
is a column on the lefthand side (indicating)— 

Mr. Swingle. About in the middle? 

56 Mr. Ganse. Between the middle column and the 
other column. 

The Witness. They were a lot wider. 

By Mr. Ganse: 

Q. It is your testimony— 

The Court, (interposing) I would not repeat his testi¬ 
mony. It takes too long, Mr. Ganse. 

Mr. Ganse. All right. 

Bv Mr. Ganse: 

•> 

Q. Do you know Mr. Johnson, the gentleman over there 
(indicating)? A. Yes. 

Q. Had you seen him on that job before this? A. Well, 
I did not recognize him. 

Q. Will you tell the Court and jury, in your own words, 
what you did as you observed Eades walking down the 
passageway? A. Well, when I seen he did not see the 
truck, I hollered out to him, but the noise was so great that 
he could not hear me. I hollered several times, and I got 
within about ten feet of him, but he did not hear me, and 
the truck hit him, and it looked to me like it threw him on 
his face, and then I went behind and hollered to the chauf¬ 
feur, and he stopped, and when he stopped, the body was 
between the front and the rear wheels. 

Q. And he had run over him ? A. Yes, completely over 
him. 

Q. And crushed him? A. Yes. 

57 Q. Did you observe whether there was a noise be¬ 
hind the truck? A. There was not. 

Q. Could you see the driver of the truck? A. Yes. 
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Q. You are familiar with the* construction of the truck? 
A. I guess— 

Q. (interposing) No—from your observation, and the 

driveway was to the rear, or over the right rear of his truck? 

A. No. If he could have seen over there, he would not [have 

hit him, but he would have seen him. 

Q. Of course, that would be a conclusion. 

Now, Mr. Knopp, you then assisted in putting Mr. EJades 

on the stretcher? A. No. One of mv men did. 

* 

Mr. Ganse. That is all. 

Cross Examination 

By Mr. Earnest A. Swingle: 

Q. This is a brick wall, along here, as indicated (indi¬ 
cating) ? A. Yes, the brick wall is right over there (jindi¬ 
eating). It is not right at the corner. 

Q. There was material along in here (indicating)?! A. 
They were piled up this way (indicating). 

58 Q. This is brick (indicating), that is right, isn?t it? 
A. Yes. 

Q. Did you see Eades before he came out to this point 
(indicating)? A. No, I did not see him, because I was 
here (indicating), and there was a row of columns thefe. 

Q. When you were here (indicating), was there j any 
other person whatever in there, in either of those passage¬ 
ways? A. No, that is the passageway for that particular 
ramp, off of the ramp. 

Q. That was for the trucks entirely? A. Yes. 'jrhey 
turned on 7th Street and backed in here (indicating). | 

Q. What have you to say with respect to the lightingjcon- 
ditions in here, was it light, dark, or what ? A. Well, itS was 
lighted pretty well. You could work. 

Q. Was it light enough there so that one who was stand¬ 
ing here could see this truck as it was backed in? A.! Oh, 
yes. 

Q. Was there anything between this point where youjsaw 
Eades coming out, to prevent Eades from seeing if hejhad 
looked, after he had got past this wall? A. Well, ifj the 
truck was past the wall, he could have seen it, but the tpick 
was about three feet from the wall. 

59 Q. You did not quite get my question; when Eiades 
got to this point, if he had looked in this direction 
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(indicating), there was nothing between him and the truck 
to have prevented him from seeing the truck, was there? 
A. ^ o. 

Mr. Ganse. And that indicated what? 

Mr. Swingle. This wall that you indicated by a heavy 
mark. 

By Mr. Ganse: 

Q. So that, at the time that Eades came out here, the 
truck was about three feet from him, was it? A. Yes. 

Q. Was that truck going slowly? A. I should judge 
about three miles an hour, and Eades turned as the truck 
was coming through the hole. I imagine it was less than 
three feet from him, because I could see it gaining on him, 
and I was running toward him. 

Q. Was he pushing that wheelbarrow out this way (in¬ 
dicating? A. Yes. 

Q. Had the wheelbarrow entered the open space before 
this? A. Yes. 

Q. Did you see Eades look at any time while en- 

60 tering this space? A. No. 

Q. You could see? A. Yes. 

Q. How fast was he going at that time? 

Mr. Ganse. The witness indicated that that was the 
work, going around the pile. 

The Witness. No, the truck was gaining on him. 

By Mr. Swingle: 

Q. About how far was the distance from this point where 
you would be and where Eades came out? A. I would sav 
about thirty feet. 

Q. About the distance of this room (indicating)? A. Yes. 

Q. You say that there was a hoisting engine here, and 
there was an air compressor there (indicating), and an¬ 
other hoisting engine there (indicating)? A. Yes; of 
course, I don’t know how many was running. 

Q. You did indicate that there was a terrific amount of 
noise. A. Yes. 

Q. Did you holler at the top of your voice? A. I hol¬ 
lered pretty loud. 

Q. I don’t blame you. In any event, Eades did not hear 
vou, or he did not pav anv attention? A. That is 

61 right. 
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Q. Now, may I ask you, Mr. Knopp: This acci¬ 
dent happened at about 10:30 in the morning? A. Yes, 
about twenty minutes of eleven. | 

Q. At the time you were here (indicating), and Fades 
was coming out here (indicating), there were no other 
persons or vehicles in that area ? A. Not on the ramp. 

Q. That is what 1 am talking about. This truck <j;ame 
down on the ramp, and when it got down into the baserjient, 
it is pretty level there. A. Yes. They built the ramp in 
here; they had a couple of turn-tables in there, that ’they 
did not want to be run over, so they put a couple of planks 
over there. 

Q. How far did the ramp go? A. All the way to| the 
hoppers. 

Q. It was down grade all the way to the hoppers? ]A. I 
would not say all the way, but they cut it off, and it stopped 
at the wall, and then flattened out. 

Q. From 7th Street, down to the elevators, it was down 
grade ? 

Mr. Ganse. He did not say that. 


Bv Mr. Swingle: 

* i 

Q. Down to this point over the ramp (indicating)? A. 
Yes. 

Q. Now, you had gotten off of the elevator, lj)ack 
62 down here (indicating), as T understand you, to|the 
finished portion of the building? A. Yes. 

Q. Up to the time you got off the elevator, did you see 
any other men working, except Fades? A. No, I did pot. 

Q. Of course, you could have seen them if they had ijeen 
there? A. Yes. I stopped, myself, on account of seeing 
the truck backing in. 

Q. In other words, you had no difficulty here (indicat¬ 
ing) in seeing the truck? A. No. I was facing it. 

Q. The truck stopped verv quickly, as I understand?! A. 
Yes. 

Q. The truck wheel had not passed the body? A. No,|his 
body was between the front and rear wheels. 

Q. And the truck was going about three miles an hpur 
and it had stopped? A. Yes. 

Q. Now, I understand you to say that it was absolutely 
impossible for the driver in looking out the lefthand ^ide 
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of the truck, to see Eades or anvbodv else? A. That is 
right. 

Q. And was that the way the trucks were usually 

63 driven? A. Yes; I got my own materials, the same 
way. 

Q. In getting your materials in, did you have somebody 
walk back of the truck? A. Yes. 

Q. Always? A. When our trucks stopped in the street 
they asked for us, and I sent a man down to help them un¬ 
load. 

Q. In other words, there was a man who walked in there, 
in back of the truck? A. Yes; he helped to unload. 

Q. Did you furnish the men? A. I furnished my own. 

Q. Where would this man be ? A. Back of the truck. 

Q. At the time this happened, there was no work being 
done in these points back here? A. I did not see anyone 
working there. 

Q. Well, that part was actually completed, but had not 
been touched yet? A. Well, some parts of the building, the 
electricians would rough in wires, or something like that. 
Of course, I did not see anyone working there at that par¬ 
ticular time. 

Q. Did you see any of the mechanical men here, in addi¬ 
tion to Eades? A. Xo, I did not. 

Q. Did you see a man here by the name of Hodges? 

64 A. Xo; I did not see Hodges until after I ran up 
to the truck. 

Q. Where was Hodges when you first saw him? A. 
Alongside a pile of bricks. 

Q. Where, along in here somewhere? A. Yes. 

Q. The truck had not gotten to that pile of bricks, had 
it? A. Yes, it had gone on by—I guess. That is, Eades 
had taken five or six steps before the truck had hit him. 

Q. Where did you say Hodges was when you saw him? 
A. Here (indicating), at the pile of bricks, over in here. 

Mr. Ganse. At the west end of the pile? 

The Witness. Yes; there were several piles there. I will 
just make one big mark there. 

The Court. What was Hodges’ position? 

The Witness. He was a labor foreman. 

The Court. Did McCloskey and Company have a su¬ 
perintendent on the job? 




MARIA EADES ET AI.. VS. CAPITAL MATERIALS CO. ET AL. j 45 

The Witness. Yes. 

The Court. Did they determine who could come ini or 
did they determine when the trucks should come in? 

The Witness. I could not answer that; I know they nejver 
told me. As soon as we had a truck readv, we wduld 
(55 bring it in. 

The Court. Did they have a traffic officer who Con¬ 
trolled that? 

The Witness. No, not until after the accident. 

The Court. You could come in and out as you pleased? 

The Witness. Yes. 

By Mr. Swingle: 

Q. Did you see somewhere in that basement, Mr. Kno^p, 
a mail by the name of Wright? A. No, I did not see h^m. 

Q. May I ask you further: Will you tell us, if you knjyw, 
whether Eades knew that it was the custom for your trucks 
to come back there, and these other trucks? A. I copld 
not tell you, sir; I do not know whether he knew it, or pot. 

Q. How* long had Eades been working there before tjhis 
happened? A. I could not tell you whether it was a day, 
a week, or a month. 

Q. He might have been there; you just don’t know about 
that? A. No. 

The Court. What w*as the flooring on around the place 
where the accident occurred—concrete? 

The Witness. No, it was a w*ooden ramp, I imag- 
06 ine about three by twelves. 

The Court. Did heavy trucks run over it? 

The Witness. Yes, all the time. 

The Court. Did the ramp show that heavy trucks ijan 
over it ? 

The Witness. Well, there was so much dust and dirt Ion 
it that you could not see. 

The Court. How many trucks would come in there!in 
the course of a day? 

The Witness. I could not answer that because I Was 
not down there all the time. 

Mr. Swingle. That is all. 
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Redirect Examination 
By Mr. Ganse: 

Q. How long had you been working: on the job prior to 
the date of the accident, Mr. Knopp? 

Mr. Swingle. He said about ten months, altogether. 

Mr. Ganse. I am asking him, prior to the date of the 
accident. 

The Witness. I would say around seven months. 

Bv Mr. Ganse: 

Q. Do you know how high the building was at that time? 
A. There was something like three tiers poured. 

Q. And by “tier” you mean a floor, carrying columns up? 
A. Yes, they were about 24 foot. 

67 Q. Can you tell us how many piles of brick there 
were there; there is only one pile indicated here. 

Were there several piles? A. Xo, but I don’t know just 
how many. 

Q. What about material over in this other part of the 
building? A. Well, that would be different contractors 
having materials over there. 

Q. Your testimony was that there would be space for 
one wheelbarrow, between them, but not two. A. Yes. 

Q. Had you observed the gang in which George Eades 
was working, going around there prior to that time? A. 
Yes. 

Q. On this day, or on other days also? A. On several 

da vs. 

•> 

Q. And in order to keep out of each other’s way— 

Mr. Swingle: I object. 

The Court. Yes. 

By Mr. Ganse: 

Q. They all went around in circles? A. Yes. 

Q. How far would you say the truck went from the mo¬ 
ment that it struck Eades until the rear wheels came to a 
stop—your best judgment? A. I would say about 

68 seven feet. 

Q. It went over his body? A. Yes—he looked to 
be about six feet tall, and that wheel stopped about a foot 
from his head. 
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j 

Mr. Ganse. All right. Thank you. 

The Court. Is that all ? 

Mr. Ganse. Yes, that is all. 

(Witness excused.) 

The Court. Wo will take our usual recess. 

Ladies and gentlemen ol’ the jury, please bear in li^ind 
the usual rule; do not talk with anvbodv about this c&se, 
not even among yourselves, here, or at home, and do |not 
allow anybody else to talk with you about the matter. jWe 
will now recess until one-thirtv. 

(Thereupon, at 12:37 o’clock p. in., an adjournment -\jvas 
taken until 1:30 o’clock p. m.) 


69 After Recess 

The trial was resumed at 1:30 o’clock p. m., at the cxjpi- 
ration of the recess. 

Mr. Ganse. Call Charles Hodges. 

Whereupon Charles Hodges was produced as a witness 
on behalf of the plaintiff and, having been first duly swoj-n, 
was examined and testified as follows: 

Direct Examination 

I 

By Mr. Ganse: 

i 

Q. I am going to ask you to keep your voice up, Charms, 

so that the members of the jury, and the Court, can hear 

vou. 

* 

Your name is Charles Hodges? A. Right. 

Q. And you live at 1828 S Street, Northwest, Washing¬ 
ton, D. C. ? A. Yes, sir. 

Q. By whom are you employed? A. McCloskey & Com¬ 
pany. 

Q. How long have you been with them? A. Since 
March, 1923. 

Q. What is your work with them ? 

The Court. Why go back with it to that time? 

Mr. Ganse. Very well, your Honor. 
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70 By Mr. Ganse: 

Q. Now, directing your attention to July 17, 1936, where 
were you employed at that time? A. Seventh and Pennsyl¬ 
vania Avenue. 

Q. At the Archives Building? A. Yes. 

Q. I am going to ask you to talk loudly, Charles, so that 
we can hear vou. 

Now, what was your work? A. Taking care of briek- 
lavers. 

Q. What do you mean by that? A. I was labor foreman 
at that time. 

Q. And you had to see that the bricklayers got the ma¬ 
terial, is that it? A. That’s the idea. 

Q. Now, on July 17, 1936, which was the date that George 
Eades was killed, were you in charge of a gang? A. Yes, 
I was. 

Q. How many men were in his gang on that day, if you 
know? A. There was nine, rolling tiles. 

Q. And taking it from where to where ? A. From the first 
tier to the fourth tier. 

Q. How would they deliver that material ? A. They would 
take it on the wheelbarrow, and take it up on the 

71 elevator. 

Q. To the fourth floor? A. Yes. 

Q. Now, I show you this drawing here (indicating black¬ 
board). This (indicating) is Seventh Street, and this (in¬ 
dicating) is the ramp that goes down, and these (indicat¬ 
ing) are columns, and this (indicating) is brick material 
piled in here, and these (indicating) are concrete hoppers, 
at the west end of the building. A. Yes, sir. 

Q. Where was the hoist located that the men were rolling 
the tile, taking it upstairs? 

Mr. Swingle. Better show him the brick wall. 

Mr. Ganse. Yes. 

By Mr. Ganse: 

Q. This, Charles, is the brick wall (indicating), and 
these are the holes for the trucks to come through. A. They 
came out here (indicating), say this was blind wall. The 
trucks came through here. 

Q. Yes; and you are indicating the breach through the 
first or right-hand hole. A. Yes. When he came out, he 
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turned to the left, and when he turned to the left, the truck 
was back here (indicating). 

Q. We have not reached that point yet—Hovr were tiey 
taking the material upstairs? A. You come jon 

72 around to the second column, and load up, and kiep 
right on around to the loft, until vou get to a certhin 

point, about middle way of the building, and then you stjart 
back to the freight elevator and up to the fourth tier. 

Q. Suppose you draw a line showing the manner in whfch 
the men were working that day. These (indicating) are j;he 
circles representing the piles of material. A. We load jup 
here at the second column. This would be the driveway, 
right between the columns, and then we come right aroujnd 
to this point and made a circle, and he started back to the 
elevator. 

Q. How many men were there in that gang? A. Nine,jin 
the rolling gang. 

Q. And how did they work ? A. Three together. 

Q. That is, three up and three down, as vou call it ? A- 
Yes. 

Q. Now, directing your attention to this part of the base¬ 
ment, can you tell us what was in there? A. In this part 
(indicating) ? 

Q. Back or through this part. 

The Court. Better show him where the hoist engine was. 

! 

By Mr. Ganse: 

Q. There was a hoisting engine up here (indicating), 
near the Seventh Street entrance. 

73 The Court. That is the hoist engine that tlnjse 
bricks went up on, is it? 

The Witness. Yes, sir; it is. 

By Mr. Ganse: 


Q. And there was a hopper here (indicating), and 
another hoist down here (indicating), and there again,! a 
hoist down here (indicating). 

And you say that this is the hoist that they went up bn 
(indicating) ? 

A. Yes. 

Q. And they came out between what? A. Between the 
retaining wall and the first column. 
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Q. Then, they came out in this direction (indicating), and 
into the passageway? A. Yes. 

Q. And back down here (indicating)? A. Yes. 

Q. Where did they load the material ? A. Right here 
(indicating). 

Q. Will you put your initials at that point, “C. IL”? A. 
Yes, sir. 

Mr. Ganse. lie indicates a point between the first and 
second columns. 

By Mr. Ganse: 

74 Q. And then, which way would they go ? A. They 
would continue to the left, to the hoist. 

Q. And be taken upstairs? A. Yes. 

Q. Now, I want to ask you : Do you know whether or not 
other materials were in the basement besides the brick, and 
these tiles? 

Mr. Swingle. At that time. 

By Mr. Ganse: 

Q. At that time, yes. A. Well, between the wall and the 
hoist there was not, but between the retaining wall and the 
entrance, where you come down in to the basement, there 
was. 

Q. Were there any offices or rooms in the basement 
there? A. Where the material was? 

Q. Yes. A. Yes, where we checked in; in fact, it was the 
main office until we got into the old room. 

Q. The main office of McCloskey and Company? A. Yes. 
Q. Were there any other subcontractors there? A. No, 
they did not have an office. 

Q. (’an you tell us whether or not men were working 
around in the basement that day, McCloskey and Company 
men, or others ? 

75 The Court. The day on which this man was killed ? 
Mr. Ganse. Yes. 

A. No more than the ones loading the hoppers. 

By Mr. Ganse: 

Q. And where would lie be? A. Back to the hoppers. 
There would be a man on each hopper, and there was a fel¬ 
low by the name of Charlie Wright, receiving tickets. 
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Q. Anil where would he be? A. He would be, on thd av¬ 
erage—he would be somewhere right around this retaining 
wall. 

Q. When you say he was receiving tickets, you meanj de¬ 
livery tickets? A. Well, for concrete, to know just how 
many loads came here, and when they stopped it, and how 
many yards of concrete they had received. 

Q. Now, directing your attention to this ramp here, jwill 
you tell the Court and jury how that was built and how|thc 
trucks came down. A. There was form work which we call 
“bridge work.’’ 

Q. That is the wooden platform? A. Yes, and the tnjcks 
would come on down there, down the ramp, and when they 
got to-this wall it was flattened out, and right straight back 
to the hoppers. 

Q. You mean that it became level at about this 

76 point (indicating)? A. Yes. 

Q. And what was the flooring surface back to jthe 
hoppers? A. Well, we still continued timbers all the \^ay 
back, to take care of tin* floor. 

Q. In other words, the concrete floor was already thbre 
and this was to protect it? A. Yes. 

Q. Can you tell us about this retaining wall here (indi¬ 
cating) ; how did the trucks get through that ? A. We cijt a 
space in it, on each side of the wall; we knocked down so|mc 
brick work so that the truck could get through. 

Q. In other words— 

Mr. Swingle. Let him say it, please. 

The Court. Yes. Do not repeat his testimony. 

The Witness. Well, we had a door; one here, and cine 
on this side (indicating), two doors, and, say, like you were 
going to bring a truck, and it was not wide enough, you take 
so many feet off of here, and so many off of there, on e^ch 
side, and then come through that wav. 

By Mr. Ganse: 

Q. On the day that George Eades was killed, what ma¬ 
chinery was running in the basement? A. Well, we had 
an air compressor going, and we had a hoisting <j*n- 

77 gine, and also a drill. 

Q. You mean a jack hammer drill, or drills? jA. 


Yes. 
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Q. What was the condition of noise in there? A. It was 
very noisy. If you was not within 5 feet of a man, you 
could not understand him, and you had to talk very loud. 

Q. Will you tell us what the light conditions were there? 
A. Well, we had all the electric lights. It was very light 
because I had been working bricklavers all around the walls 
down there, that morning, and no lights were needed. 

Q. Will you tell us in your own words where you were 
standing and what you saw, up to the time George Eades 
was killed ? A. Well, coming through this retaining wall, 
the truck got between the first column and the second 
column. 

Q. How fast was the truck coming? A. I would say it 
was not going over 4 or 5 miles an hour. 

Q. And in which direction? A. Backwards—I or 5 miles 
an hour, because, when the truck hit him on the leg, and ran 
over him, his back wheel and front wheel were over him. 

Q. In other words— 

78 Mr. Swingle. Let him tell it. 

The Court. If you don’t understand, ask him the 

question. 

The Witness. When he stopped, he was in the clear; he 
was laying between the two wheels. Neither one of the 
wheels was on him. 

By Mr. Ganse: 

Q. Which wheels passed over him ? A. Going this way 
(indicating), it would be the left wheel, but going that way 
(indicating), it would be the right wheel. 

Q. And it ran completely over his body? A. Yes—the 
left inside wheel. 

Q. Where were you standing and what did you do when 
you saw the truck there? A. I thought it was going to 
hit him, and I was yelling at him, and, for a fact, I made a 
few steps toward him to catch him. but the truck caught 
him on the right leg, and T reached for him, and thought 
maybe I would be able to throw his body out from under¬ 
neath the wheel. I knew the leg would not be any good, 
but I thought I could save him from this. In fact, I missed. 

Q. And you were the one who picked him up? A. In 
fact, I put him on the stretcher, and asked for help, but did 
not get any, and after I had put him on the stretcher and 
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covered him with papers, I got help from the first 

79 aid. 

Q. What would you say about the condition of |the 
body after the truck passed over him? 

Mr. Swingle. Oh, T object, your Honor. The man was 
dead, we know. 

The Court. He may answer. I don’t know what differ¬ 
ence it makes. 

A. Well, he was crushed: he did not say a word. 

By Mr. Ganse: 

Q. Did he have anything in his hands, at the time? [A. 
Yes, he had a wheelbarrow. 

Q. What happened to that? A. Tt kicked ahead about 
8 or 10 feet, I guess. 

Q. With respect to the truck, where was George Eafies 
at the time he was struck, facing it or away from it? A. 
Facing away from it. 

Q. When did you first observe him coming out from jbe- 
tween the retaining wall? 

The Court. Just tell us what he observed. Let him jtell 

us, in his own way, without interrupting him. Where were 

vou when vou first saw him? 

‘ 

The Witness. In the first column. 

The Court. Which aisle-way? 

The Witness. The first aisle to the left. 

The Court. Is that the retaining wall? 

80 The Witness. Yes, there were two driveways, j 
The Court. Were you in the aisle in which the 

man was when he was struck? 

The Witness. Yes. 

The Court. Were you looking toward the truck? 

The Witness. Yes. 

The Court. What did you first see? 

The Witness. I saw the man was going to get hit. 

The Court. Did you see the man coming into the aisle?' 
The Witness. Xo, he was in the aisle when I saw him.| 
Mr. Ganse. That is what I was trying to develop, vcjur 
Honor. 

Bv Mr. Ganse: 

Q. How far ahead of the truck was he when you first shw 
him? A. Not over 5 feet. 
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Q. And can you tell us how far the truck went from the 
time you first saw it until it came to a stop? A. I would 
not say over 10 feet. If I am not mistaken, the columns 
were 10 feet apart. 

Mr. Ganse. You may inquire. 

Cross Examination 

By Mr. Ernest A. Swingle: 

Q. You were standing about here; that is, the 
SI second column. Is that right? A. Yes. 

Q. And how did you happen to be at that partic¬ 
ular point at that time? A. Well, I was down, myself, pick¬ 
ing out a load of cove tile—that is the first course—to take 
up, and there was rights and lefts, and I was going to have 
a load of that picked out of the pieces I wanted, by the time 
the barrow got down. 

Q. And you were standing on the planks and not on the 
tile, then—where was that tile? A. Piled right in between 
them columns. I had this special stuff piled right 
between this tile and this column (indicating). 

Q. You had been right there before this happened, had 
you ? A. For the last five minutes. 

Q. And then you walked out and got down to here (indi¬ 
cating)? A. Yes, I walked out to catch the first barrow 
that would come down. 

Q. Why did you walk out this way to catch the first bar- 
row that came down? A. He had to come out to get down 
here (indicating). 

Q. You walked from this point where the tile was, down 
here, that you took to tin* Seventh Street entrance of the 
building, is that true? A. Just what wav I came in 
82 to this pile of tile. I do not remember, but the way the 
tile was— 

Q. Where was the truck when you first saw it—right at 
this opening in the wall ? A. Yes. 

Q. How far was the truck in back of that opening when 
you first saw it? A. About half way. 

Q. And the truck was about 2 or 3 feet from Fades, 
would you say? A. Approximately that. 

Q. Coming about two or three miles an hour ? A. Yes. 

Q. Which did you see first, the truck or Eades? A. I 
saw them both, to tell the truth. 



MARIA EADES ET AL. VS. CAPITAL. MATERIALS CO. ET AlJ 55 

Q. What, if anything, called your attention to the pres¬ 
ence of the truck, or Eades ? A. I saw he was going td get 
hit. 

Q. If you had walked down this way, and must havej had 
your back toward the truck, what made you turn aroijmd? 
A. When this truck came out, I was still waiting for j this 
material. 

Q. You say “When this truck came out.” Which tj’uck 
are you speaking of? A. It was going back to the hopper. 

Q. You are speaking of the truck that had this! ac- 

83 cident the truck driven by Mr. Johnson? A. sYes, 
sir. 

Q. At that time the truck which had been at this hooper 
had pulled out, had it? A. Yes. 

Q. Was there any truck at this hopper? A. I do not re¬ 
member. 

Q. Were there anv electric lights down in there, at all? 
A. Plenty. 

Q. This passageway from the hoist was right on j the 
opening in the wall, was it not: where the hole had been cut 
for the automobiles, where Eades came out, was right at 
that opening? A. Yes. 

Q. He was beside this wall which had been cut throjugh 
to allow the passage of trucks. Was that his route in dom¬ 
ing down ? A. Yes, that was his route. 

Q. Now, how far were you from Eades or the truck, when 
you first saw them, approximately—can you point oujt in 
the room? A. I would say 10 feet, because the columns 
were 10 feet apart, and I was down to the second column. 

Q. Did you hear the truck coming or did you just 

84 happen to be facing that way and see it ? A. I just, 
happened to be facing that way at the time. 

Q. Could von hear the truck—von sav that within 5 feet 
you could not hear a fellow talk? A. No, you could not. 

Q. If you had had your back toward Seventh Strteet, 
could you have heard the noise of that truck backing in? 
A. Not except it got right to you and you heard the boards 
crashing. 

Q. There was not any way you could see it unless you 
were looking that way ? A. No, not excepting you were'be¬ 
hind the tile pile. 

Q. Outside of you and Eades there was nobody in any of 
these piles? A. I don’t know. 
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Q. Well, you did not see anybody in the wall, near it, 
or the right aisle going in or the left aisle going out? A. 
That is right. 

Q. How long had Eades been working there on the job? 
A. Well, I don’t— 

Q. Well, approximately, I mean—a day, or a month, or 
a year? A. I would sav around two weeks. 

Q. Was the job only about two weeks old then? A. No, 
the job was—I don’t know just how old the job was, 

85 but I do not think he had been employed over about 
two weeks. 

Q. Well, Eades was working for MeC’loskey and Com¬ 
pany, and you were working for McCloskev and Company? 
A. Yes. 

Q. Had you seen Eades around there daily for approxi¬ 
mately two weeks, before this happened—he was there 
everv dav? A. Yes, when he was working. 

Q. And he had been working at least two weeks? A. Yes, 
as near as I can remember. 

Q. And had he been working around the basement on the 

floor during those two weeks? A. Yes. 

Q. Was the situation the same on that floor—on the 

fourth floor, and in the basement, approximately the same 

as it was on the dav of this accident? A. I would sav ves, 

• • *- 

sir; but the material might have been a little less down 
there, as it had been. 

Q. It was the same with the exception that there might 
not have been as much material piled around ? A. Yes. 

Q. During that two weeks that you mentioned, there, 
when Eades was there, the trucks were backing in 

86 and going out daily, many of them? A. Yes. 

Q. Almost in a continuous stream? A. Yes. 

Q. Not only trucks of Mr. HofFmeister were operating, 
but trucks of every concern who was delivering material 
there, too? A. Well, at the time, we had it arranged so 
that if there was any other material that came in, we would 
leave it come in after we had got through pouring concrete. 

Q. T understand, but there were all kinds of trucks com¬ 
ing in? A. We do not allow it. 

Q. I beg your pardon? A. We did not allow any other 
trucks but concrete trucks to come in while we were pouring 
concrete. 
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Q. Well, didn’t you allow a truck on that day to come in 
which was owned bv P. J. Rvan—I think it was—wAit a 

" " i 

minute. (Examining papers.) You remember Mr. Samuel 
Knopp, who was in the court room and testified a little 
while ago? A. I remember his face; I recognized his face. 

Q. You remember he was one of the asbestos workers on 
the job? A. Yes. 

Q. He had trucks, did lie not, delivering asbestos ?j A. 
If he did, he did not come behind the wall. He imay 

87 have carried it in, because when we were poujring 
concrete, we did not let anything else come in there. 

The Court. When you were pouring concrete, how many 
minutes apart would the trucks be? 

The Witness. I would say about ten minutes. 

The Court. You mean, as soon as one went out, another 
one would come in? 

i 

The Witness. Yes; and we had a kind of an offset to keep 
a truck in all the time there, out towards Seventh Street. 

By Mr. Swingle: 

Q. This offset that you speak of is approximately over 
across this cross-walk, over in this area here (indicating)? 
A. Yes. 

Q. About where that cross-walk is (indicating) ? A. Yes. 
Q. Now, you were the man who was checking up on! the 
material, as you say, all the material, to see how much [ma¬ 
terial came in, and so forth? A. No, I did not have Any¬ 
thing to do with that. 

Q. Now, you said that you had charge of these men y*ho 
were carrying these tile up on the hoist to the fourth Her. 
While you were there and looking after these men, didjvou 
look after their safety also to see that they would not come 
out into that narrow passageway and get hurt? A. I had 
to direct them. 

88 Q. Was it your job to stay there ? A. Tt was! not 
my job to stay there and direct them all the tim^. 

Q. You had charge of these men? A. Yes. 

Q. You knew that this was a narrow passageway where 
the trucks had to pass down to the hoppers, did you not:) A. 
Yes, sir. 

Q. And McCloskey and Company knew it— 

Mr. Ganse. Just a minute. 

Mr. Swingle. T withdraw the question. 
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By Mr. Swingle: 

Q. You knew, at least, that it was a narrow passageway 
and that these cement trucks were coming down there, vir¬ 
tually one every ten minutes? A. Yes, I did. 

Q. That had been going on all the time, up to the time 
of the accident? A. Yes. 

Q. Did you do anything—you were the foreman of these 
men—to warn these men from coming out of that blank 
space, or hole? A. Did 1 warn them? 

Q. Yes. Did you? A. Yes, I did. 

89 Q. Did you warn him that time? A. Not that 
time, no. 

Q. Had you warned him before? A. Yes. 

Q. What sort of warning had you given him? A. I would 
not say I warned him directly. 

Q. Did you warn all of the men? A. Yes. to watch out 
for the trucks. 

Q. And Hades was among those who heard you warn tin* 
men ? A. I am quite sure he heard it. 

Q. Was lie present when you warned them? A. Well I 
would not say. 

Q. How many men did you have? A. Nine on that par¬ 
ticular job, 

Q. Did you warn all of them, or just those on the base¬ 
ment floor? A. 1 warned them on that particular job. 

O. And how did von warn the men? 

Mr. Ganse. I object. Tie had already warned the men 
to watch out for trucks: so this would only have an obvious 
answer, repenting the testimony. 

The Court. I will overrule the objection. 

By Mr. Swingle: 

Q. Why did you warn the men about that particular job? 
A. I knew it was not so good for them: I knew it was 

90 dangerous. That is why T warned them. 

Q. Did vou warn them to look before thev went out 
into the passageway because there might be a truck backing 
in there in that passageway? A. Well. T would not say I 
did. 

Q. You just don’t recall, one way or the other? A. No. 

Q. If Hades had stopped at this point where the pencil 
is (indicating), and looked to his right, was there anything 


MARIA EADES ET AT.. VS. CAPITAL MATERIALS CO. ET AL.j 59 

between him and the truck that would have preventedjhim 
from seeine that truck if he had looked at the very time 

c V i 

when he came out? A. No, sir; there was nothing to keep 
him from seeing it. 

Q. There was plenty of light in there? A. Yes, !sir; 
plenty of light. 

Q. And plenty of noise? A. Plenty of noise, yes. 

Q. Now, you did have one man down there at the tinje to 
watch out for these laborers who were earrving these iiles 
in the wheelbarrows, did you not—this man Wright? A. 
No, he did not even work under me, at all. 

Q. Did you not have at least one man down there, |and 
that man’s name was Charles Wright, to warn these jnen 
about the trucks coming down? A. I did not. 

91 Q. You remember testifying at the— 

The Court. Well, did anybody? 

By Mr. Swingle: j 

Q. Was anybody there warning the men? A. I kiow 
that Charles Wright was down there, but whether he ]was 
warned to direct the men to watch out for these trucks, T 
don’t know, but I do know he was down there to receive!the 
tickets offered. 

Q. Yes? A. There was so many yards of concrete that 
come in, and at the time it was ready they could knock those 
trucks off and not get too much concrete. 

Q. Where was he when this accident happened? I 
do not know. 

Q. You knew he was down there somewhere on that base¬ 
ment floor, at the time? A. I would not sav he was down 
there. I saw him shortly after it happened. 

Q. You remember testifying at the inquest, do you ijot? 
A. Well, some things I can recall. 

Q. You do remember that you were at the inquest and 
testified there? A. Yes. 

Q. Now, do you remember—page 20, Mr. Gansc. 

Mr. Ganse. 1 am thoroughly familiar with that, fffr. 
Swingle. 

92 By Mr. Swingle: 

Q. I want to ask you whether on that occasion you wjere 
not asked this question: 
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“Now, while you were looking after these men, did you 
look after their safety to see that they were not injured? 
“A. No, I was not.” 

And then: 

“Did you have any man there to warn them about these 
trucks coming down, or did you tell them anything about 
it?” 

And your answer was that you had one man down there. 

And then you were asked: 

“You had one man down there? A. Yes. 

“Q. What was he supposed to be doing? A. Directing 
trucks back, and signing slips for the concrete. 

“Q. Who as that? A. Charles Wright. 

“Q. He was sending the trucks back? A. If he had time; 
sometimes he would not have time.” 

Do you recall saying that, down at the Coroner’s in¬ 
quest? 

Mr. Ganse: Just a moment. I wish counsel would read 
the rest of that page, since he has asked the ques- 
93 tion that—the next five lines. 

Mr. Swingle. I do not think it is pertinent. 

Mr. Ganse. I think it is. 

Mr. Swingle. All right. 

By Mr. Swingle: 

Q. You were asked: “Sometimes he would not have 
time? A. No, sir. 

“Q. How many times did he have time yesterday morn¬ 
ing, and how many times didn’t he have time? A. I could 
not tell you because I was not looking at him. 

“Q. Did you assign him to that particular job? A. No, 
I did not have anything to do with the concrete.” 

Mr. Ganse. Then, there was another question and an¬ 
swer. 

Mr. Swingle. Suppose you read them in your examina¬ 
tion. I don’t think that they are pertinent. 

Mr. Ganse. All right. 

By Mr. Swingle: 

Q. Do you recall that you did have a man down there 
taking care of the trucks there, and signing slips? A. 
He was taking care of the trucks for a while. 


i 
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Q. Well, on that particular day. A. I could not recall 
that day. 

114 Q. Do you recall, now that I have read vour[tes¬ 
timony at the inquest? A. No, I don’t recall. 

Q. For whom was Charles Wright working? A. Mostly 
at the office. 

Q. That is the office of McCloskey and Company ?! A. 
Well, he was working in concrete. 

Q. Yes, but you were all working for McCloskey & (jom- 
pany? A. Yes. 

Q. That is, you were working for McCloskey, and Wright 
was working for McCloskey ? A. Yes. 

Mr. Swingle. That is all. 

j 

Redirect Examination 
By Mr. Ganse: 

Q. Now, Charles, did you not, then, in addition to what 
was just read to you by Mr. Swingle, hear this question at 
the Coroner’s inquest, and make the following reply: 

“Q. Did you assign him to that particular job? A. |No, 
I did not have anything to do with the concrete. 

‘‘Q. You did not have anything to do with that; tjhat 
was another foreman altogether? A. Yes, a fellow byjthe 
name of Johnson.” 

A. Yes, that is right. 

95 Q. You were assigned to the brick gang; is tjhat 
correct ? A. That is correct. 

Q. And George Fades was the laborer under you with jthe 
brick gang? A. Yes. 

Q. But Charles Wright was assigned to the concrete 
gang? A. He was. 

Q. And you warned Mr. Charles Wright? A. No. 

Q. He was under another foreman altogether? A. Alto¬ 
gether, yes. 

Mr. Ganse. No other questions. 

Recross Examination 
By Mr. Swingle: 

Q. You were speaking about a Mr. Johnson who was fore¬ 
man for the concrete, under McCloskey and Company. 
That is a different man from the Johnson who was driving 
the truck? A. Yes. 
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Q. The Johnson you arc speaking of worked for McClos- 
key and Company, just like you worked for McCloskey and 
Company? A. Yes. 

Mr. Swindle. That is all. 

Mr. Cause. Xo other questions; you may step down, 
Charles. 

(Witness excused.) 

Mr. Cause. Call Charles Wright. 

1*6 Whereupon—Charles Wright was called as a wit¬ 

ness on behalf of the plaintiff and, after having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Cause: 

Q. Charles, your name is Charles Wright? And you live 
at 1201 South Capitol Street, Southwest, Apartment Xo. 2? 
A. That is right. 

Q. And you are employed by McCloskey and Company? 
A. Yes. 

Q. Directing your attention to July 17, 1936, by whom 
were you employed? A. McCloskey and Company. 

Q. Xow, directing your attention to July 17, 1930, what 
were vour duties and where were von working? A. I was 
an employee of McCloskey and Company. My job was to 
sign deliverv tickets. 

Q. Where were you stationed for the signing of delivery 
tickets? A. I had no special place to be stationed at. 

Q. Do you know Ilenry Lyle Johnson, the gentleman 
sitting in the court room (indicating)? A. Yes, sir. 

Q. How long had you been on the job prior to July 17, 
1936 ? A. 1 do not quite understand you. 

97 Q. How long had you been working on the Archives 

Building job? A. I started there about September 
21, if I am not mistaken. 

Q. Of the preceding year? A. Yes. 

Q. That would be 1935 ? A. Yes. 

Q. You had occasion to see the concrete trucks and the 
drivers from time to time? A. Yes, 1 had been seeing them. 

Q. Can you give us any idea of how many times Mr. 
Henrv Lvle Johnson had been down into the basement of 
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that building before the time of the accident to Hades? ! A. 
I could not say definitely, but I would say probably pne 
hundred times, or more. 

Q. When the trucks came up, how did they get into jthe 
building? A. Thev came oft* the Seventh Street side, down 
the ramp. 

Q. Down the ramp? A. Yes, sir. 

Q. Was Mr. Henry Lyle .Johnson familiar with the p|ace 
which the trucks were at ? A. Ves. 

DS Q. How long had the hoppers been in the place 

where they were located? A. I don’t know just how 

long. 

Q. Would you say that that was a matter of some wejeks 
or months? A. I would say a month and a half, anyhow. 

Q. Did Mr. Henry Lyle Johnson, or any of the drivers, 
ask you to direct them to the place where the hoppers we re ? 
A. In case they first came there, if they had not been tie re 
before, he would ask you. 

Mr. Swingle. I think my friend is going a little bevjond 
the testimony in his questions. 

The Court. Try not to do that. 

Bv Mr. Ganse: 


Q. On the occasion when George Hades was killed, t\Ir. 
Johnson delivered the delivery slip to you? A. I capnot 
recall whether he did or not. 

Q. Did he say anything to you about helping or assisting 
in getting back to the hoppers ? A. Xo. 

Q. Were you directed by MeCloskev and Company to 
assist drivers, if you were requested by them so to do?! A. 


If they would ask me, 1 would. 

Q. Xow, will you tell us what you know about the dejatli 
of George Hades; whether you saw it, and what was yjour 
first knowledge of it. A. I did not see it. I >vas 


99 standing on the outside, and all I heard was a lojt of 
hollering: “Hold it! Hold it! Hold it!” and I ran 
back to see what had happened. 


Q. That was your first knowledge of what happened?! A. 
Yes. 

Q. And when you got there, you saw what? A. I saw Mr. 
Hades laying down between the front wheel and the back 
wheel. 


04 - MARIA EADES ET A I.. VS. CAPITAL MATERIALS CO. ET AL. 


Q. Of the concrete truck? A. Yes. 

Mr. Ganse. You may inquire. 

(After a pause) If the Court please, I had another ques¬ 
tion or two that I should have asked the witness, if your 
Honor will permit me? 

The Court. Yes. 

By Mr. Ganse: 

Q. During the period when you were working on the job, 
will you tell us whether or not workmen were engaged in 
their work in the basement in the building, if you know? A. 
1 don’t quite understand you. 

Q. Do veu know whether or not workmen were working 
in the basement of the building on the day when Eades 
was killed? A. You mean, do I know how many people 
were employed in the basement? 

100 Q. Well, no; but whether various kinds and types 
of men were working there. A. Oh, subcontractors 

had different men working in the basement. 

Q. Do you know how many men were working there? A. 
Xo. 

Q. Had you observed George Eades and his gang work¬ 
ing there in the basement? A. Oh, yes; I had seen them 
working. 

Q. Do you know what they were doing? A. He was roll¬ 
ing a wheelbarrow. 

Q. Who were you working under? A. Johnson was my 
foreman. 

Q. You were not under Charles Hodges? A. Xo. 

Q. Do you know the conditions in that basement, with re¬ 
spect to machinery? A. Yes. 

Q. What were the conditions? A. They had an air com¬ 
pressor, and they had a hoist engine, and they were making 
a lot of noise, and people were talking, and there was ham¬ 
mering. 

Q. Like construction noises? A. That is right. 

Mr. Ganse. You may inquire. 

101 Cross Examination 

By Mr. Swingle: 

Q. You said you didn’t see the accident yourself. Were 
vou out front on Seventh Street? A. Yes. I was not where 
the accident occurred. 
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Q. Do you know whore that wall is that is out through so 
that the trucks could back in there? A. Yes. 

Q. Were you between the wall and the truck when! the 
accident happened? A. Yes, I was between the truck|and 
the turntable. 

Q. Do you know where the turntable was? A. Yesj It 
should be between that aisle and the hopper (indicating). 

Q. In other words, you were up on the turntable? A. 1 
was in there somewhere. 

Q. Was there a lot of noise there? A. Not there, but back 
of the brick wall there was plenty of noise. 

Q. Eades was struck just the other side of the brick Wall; 
1 mean, the bodv was there when vou saw it—vou did not 
see him struck? A. No. 

Q. Was the truck there in the aisle when you got tlipre? 
A. The truck had got just a little beyond the wall. 

Q. You came back and saw Eades. When you got back 
vou saw that it was Eades ? A. Yes. 

102 Q. How long had Eades been working there?! A. 
I don’t know, but 1 think about a month. 

Q. Before this accident? A. Yes, sir. 

Q. And you had been there how long? A. A couplie of 
rears, or so. 

Q. Eades had been working down around the basement 
for about a month? A. Yes. 

Q. And he was working for McCloskev and Company? 
A. Yes. 

Q. And you were working for McCloskev and Company, 
too ? A. Yes. 

Mr. Swingle. That is all. 

Mr. Cause. That is all. 

May the witness be excused, your Honor? 

The Court. Yes. 

i 

(Witness excused.) 

Mr. Cause. Call Mr. Howat. 

i 

Whereupon—P. Y. K. Howat was called as a witness on 
behalf of the plaintiff and, after having been first puly 
sworn, was examined and testified as follows 
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103 Direct Examination 

By Mr. Ganse: 

Q. Your name is P. Y. K. Howat? A. Yes. 

Q. And what is your occupation? A. President of the 
Howat Concrete Company, Xo. 2 S Street, Southwest, 
Washington, D. (’. 

Q. Directing your attention to the period prior to July 
17, 1936, what was your position with your company; that 
is, with what company were you ? A. T was manager of the 
Capital Materials Company. 

Q. That is incorporated? A. Yes. 

Q. And what were your duties, as such manager? A. 
Well, general management of the company. 

The Court. May I speak to counsel at the bench, a mo¬ 
ment ? 

(Thereupon counsel approached the bench, where the fol¬ 
lowing occurred, out of the hearing of the jury:) 

The Court. I hate to spend time on unnecessary things. 
You apparently represent both of the defendants. I do not 
know whether he is that one, or the other. Is this really 
worth all the effort ? Is the verdict to be against either 
one of them ? 

Mr. Ganse. Xot only that, but it is to the interest of 

104 both of them, as it might appear. 

The Court. Do you think either of them is liable? 

Mr. Swingle. Hoffmeister would be the one, 1 think. 

The Court. Are you willing to stipulate that Hoffmeister 
was the employer? 

Mr. Swingle. Of Johnson, yes. We are willing to stipu¬ 
late that Johnson was employed by Hoffmeister, but was 
not the servant or employee of the Capital Materials Com¬ 
pany. 

The Court. He was a servant or employee of the other? 

Mr. Ganse. Yes. 

The Court. Wliv? 

Mr. Ganse. Because, if the Court please, the Capital Ma¬ 
terials Company is a corporation; counsel has already 
made much in his opening statement of the fact that this 
was an insurance company. I take exception to his legal 
position in respect to this. 1 can prove that he so stated, 
and Hoffmeister was already engaged. 
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The Court. If the verdict is for the joint enterprise, hive 
you got any more evidence on the question of negligence? 

Mr. Ganse. Probably not. I will have to review my file, 
very briefly. 

The Court. Is it necessarv for vou to take the other ejvi- 
deuce ? I think you have the evidence. 

Mr. Ganse. I have told counsel J would not agree to hav¬ 
ing my case interrupted before I think niv evidence j is 
completed. 

10.") The Court. How much longer would it take? 

Mr. Ganse. 1 cannot tell, but I think tomorrbw 

morning. 

The Court. If vou tell me now that vou have all the cjvi- 
• * # 

deuce of negligence, I do not think I am justified in hear¬ 
ing the other evidence. 

Mr. Ganse. I do not want to take that position, and I ^rill 
say that I will not agree to it. 

The Court. I have some authority here over the coujrse 
Hie testimony should take. I will request that the restj of 
your testimony be on the question of negligence. 

Mr. Ganse. I will be glad to put in the rest of my testi¬ 
mony on the question of negligence. 

(Thereupon counsel resumed their places at the counsel 
table.) 

Mr. Ganse. If your Honor will indulge me a momenf, I 
will proceed. 

Vou may step down, Mr. Howat. 

(Witness excused.) 

Mr. Ganse. I will call Henrv Lvle Johnson. 

' ’ i 

Whereupon Henry Lyle Johnson was called as a witness 
on behalf of the plaintiff and, after having been first duly 
sworn, was examined and testified as follows: 

106 Direct Examination 

Mr. Ganse. 1 am making this witness, who is a defendant 
in the case, my witness for the questions which l shall pro¬ 
pound to him, and no further, if the Court please. 

By Mr. Ganse: 

Q. Mr. Johnson, your full name is Henry Lyle Johnson? 
A. Yes, sir. 
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Q. And on July 17, 1936, you were operating truck No. 
21, a truck with a concrete mixer mounted on it; is that 
correct? A. Yes. 

Q. I want you to describe to the Court and jury the truck 
and the mixer. A. Well, there is a big drum on it—Do you 
want to know how it was backing down the ramp? 

The Court. No, the description of it. 

The Witness. Well, when you ride on the truck, the 
motor is right behind the cab on the chassis, and you can¬ 
not see over that mixer at all, and the onlv wav vou can 
see is through the open door of the cab. 

By Mr. Ganse: 

Q. This truck chassis is of what capacity, if you know? 
A. I could not exactly saw 

Q. Is it rated at 28,000 pounds? A. 1 would not think so. 
Q. A 314 -ton Brockway; is that true, or not? A. 

107 Well, I guess it would hold practically that. But we 
hardlv ever carrv more than 3 1 /* vards. 

Q. It is a 3M»-ton Brockway truck, is it not? A. Yes. 

Q. Do you know the motor number of it? 

The Court. We are not concerned with that; that is a 
waste of our time. 

Mr. Ganse. I take exception to your Honor's statement. 
The Court. What earthly reason is there for having the 
motor number of it? 

Mr. Ganse. If the Court please, 1 want to establish the 
construction of this truck, and its weight and its momen¬ 
tum, and the make of the motor— 

The Court. What is the reason? 

Mr. Ganse. Because I propose to develop that, subject 
to your Honor’s statement at the desk. 

The Court. If you wish to take that responsibility, you 
may proceed. 

Mr. Ganse. Might I take an exception to your Honor's 
statement ? 

The Court. I still have some authority to direct the 
course that the testimony will take. 

Mr. Ganse. May 1 have another exception, also, to your 
statement made in the presence of the jury, and before the 
court ? 

108 The Court. You may have it. The jury will un¬ 
derstand that this is not made for the purpose of 

prejudice. 
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By Mr. Ganse: 

Q. I)o you know the number of that truck? A. No. 2|l. 

Q. And it had a 3M* cubic yard mixer on it? A. Yes 
Q. The truck motor is up in front, like all of them?! A. 
Yes. 

Q. Now then, there is a motor mounted behind your ] cab 
which operates the mixer? A. That is right. 

Q. So, it is your duty as a driver of that truck, to operate 
the machine along the streets, and also to operate i the 
mechanism that mixes the concrete? A. That is right.! 

Q. Just behind the cab there is a large water tanht, is 
there not? A. That is right. 

Q. And when you leave the plant, you are given so mjany 
hundreds of pounds, or whatever the amount is, of sand 
and gravel in the mixer; is that right? A. Yes. 

Q. Then you till the tank with water? A. Yes.j 

109 Q. And then you proceed to the job and, either in 
the course of your trip there, or after you get there, 

you mix the mixture? A. On some of the jobs we mix all 
the wav. 

• | 

Q. And as a rule you have a 3 j -> minute minimum lpix, 

do vou not ? A. About that, ves. 

Q. The cab in which you sit is of metal, is it not? j A. 

Oh, yes. 

Q. And encloses you both on the sides and back over your 
head? A. Yes. 

Q. And you have a large door or window that you cai) let 
down ? A. That is right. 

Q. How high does the mixer drum extend above the I top 
of the cab, if you know? A. I would say about 3 feet. 

Q. 3 feet above the top of the cab? A. About 2Vi' feet, 
anyhow. 

Q. And how far beyond the sides of the cab do the s des 
of the drum extend? A. It only extends about even \jrith 
the cab. 

Q. Now, as you sit in the truck, there is no rear windoV in 
the cab, is there? A. Yes, there is a rear window. 

110 Q. That is blocked off by the mixer motor andj the 
tank, is that not right? A. Yes. 

Q. And for you to see behind you, you are equipped, 
under traffic regulations, with a rear-vision mirror; is jthat 
right ? A. Yes, on the left. 
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Q. On the left? A. Yes. 

Q. And to operate the truck in reverse, or back it, as you 
testified a moment ago, you are required to open the door 
and look out ? A. That is right. 

Q. When you are looking out of the door, is it not a fact 
that you are required to step with your left foot on the 
running board, with the door open, and look back this way, 
having your right foot inside of the cab? A. I always keep 
both feet inside the cab. 

Q. You just lean your body outside of the door? A. That 
is right. 

Q. When you are backing that truck, you are able to see 
only along the left of that truck? A. That is right. 

Q. You can see nothing behind, or to the right ? A. Not 
to the right—just to the back, or on the left. 

Q. How many times had you been to the construction job 
there at the intersection, prior to July 17, 1936? A. 

111 How many times? 

Q. Yes. A. Well, I could not exactly say. We used 
to haul up there practically every morning, haul up there 
until noon, and be through every day at noon. 

Q. How many hauls would you make during the morning? 
A. Well, we would haul about 200 or 250 vards during the 
morning. 

( t >. And how many trucks would be doing that? A. 
Twelve. 

Q. Twelve trucks hauling 250 yards ? A. Yes. 

Q. And you would make from eight to ten trips every 
morning? A. Yes. 

Q. How many mornings had you been delivering concrete 
there, prior to July 17, 1936? A. I would say about three 
or four weeks. 

Q. You had begun delivering concrete there when they 
started the original pouring, had you not? A. That is 
right. 

Q. And they had already, at that time, reached about the 
fourth tier? A. Yes. 

112 0. When you came to Seventh Street, there was 
this wooden ramp that had been built in, was there 

not, to protect the entrance here, that was already there, 
made of timbers and sloped down to a point somewhere un¬ 
der the basement? A. Well, it sloped down to about where 
the holes were cut through that wall. 




MARTA EADKS ET AL. VS. CAPITAL MATERIALS CO. ET AL.j 71 

Q. And then there was timbering in this passage running 
back to this hopper? A. That is right. 

Q. And timber in this passage running back to [that 
hopper (indicating) ? A. Yes; it leveled off just abovjt as 
it got there. 

Q. You were familiar with the breach in the wall, were 
you not ? A. Yes. 

Q. There was a solid brick wall and two holes cut into 
it ? A. Yes. 

Q. How much clearance was there on each side of your 
truck? A. About S inches. 

Q. Do you know what the clearance was between! the 
columns, inside of the basement, going back to the hoppers? 
A. I don’t know cxactlv, but I would sav 0 feet, anvliow. 

Q. That would be .'1 feet on each side? A. jYes; 

113 that is, between. Between the first one and the| sec¬ 
ond one 1 would say was from 4 to 6 feet. 

Q. How much is there in here (indicating) with respect 

to the width of your truck, from the first column across? 

A. I could not sav. 

* 

Q. Could you give us any idea? A. Xo, 1 could notjsay. 

Q. As you backed down the ramp, you have testified!that 
the ramp sloped down practically to the beginning o|‘ the 
wall which was cut through? A. Yes. 

Q. And there was 8 inches clearance ? A. Yes. 

Q. On each side of the truck? A. Yes. 

Q. And as you approached that column, you could! not 
see either the right or the left side, could you? A. Oiji the 
left I could. When we got down, 1 would always open the 
door and look back, and you would have to leave the door 
open so that you could look through it. 

Q. So, you had to close the door, just as you reached the 
breach in the wall— A. Not. altogether. Just about | that 
far (indicating). 

Q. And you had to keep it in that same fashion asj you 
backed down to the hopper? A. You could seje all 

114 the way down. 

Q. What you were doing as you backed up jhere 
was to guide the left-hand side of the truck, knowing that 
it would clear, as close to this line of columns, and! this 
breach, as you could get, indicating the left-hand sicjle of 
the column and the left-hand side of the breach? A. Yes. 
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Q. And if your truck got too far over on the left side, it 
would strike on the other side? A. Yes, on the pile. 

Q. What were the conditions in the basement there at 
the time when you were backing down and went through, or 
just as Eades was struck, with respect to noise? 

The Court. Do vou think it is necessary to go through 
that ? Is it not testified that there was a lot of noise going 
on down there? 

Mr. Ganse. I think so. I wanted to know whether he could 
hear a man— 

The Court. Well, why don’t you ask him the right ques¬ 
tion ? 

A. A man ran out from behind the truck. 

By M r. Ganse: 

Q. Mr. Samuel Knopp? A. Yes; lie threw up his hands. 
I did not hear him sav anything at all. 

Q. Then the fact of the matter is you did not see 

115 Mr. Knopp until he ran out in the center-way and 
threw up his hands; is that right? A. I did not see 

him until I was in the center. 

Q. And then you stopped your truck? A. Yes. 

Q. Did you deliver your delivery slip to Mr. Charles 
Wright as you entered the ramp, that day? A. I do not 
recall whether l delivered it to him, or not. There was a 
fellow down there who took that, if he was not around. 

Q. Who? A. Charles Wright. 

Q. On prior occasions, Charles Wright was the one to 
whom you delivered the slips? A. Yes, most of the time. 

Q. I want to find out, but you say you do not know, 
whether Charles Wright was up in front there, at the time 
you entered and backed down ? A. Xo, I do not. 

Q. Did you ask Wright or anyone to assist you in back¬ 
ing through the hole, in backing to that hopper? A. Xot 
that trip. 

Q. When was the last time you had asked anyone con¬ 
nected with the job, either McCloskev, or anyone else, to 
assist you in backing to the hopper? A. I don’t 

116 remember. Most of the time he would be out there. 

Q. The fact of the matter was that you had been in 
there a number of times, and you knew where to go and 
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you just undertook to back up to the hoppers, yourself, is 
that not right ? A. Well, I— 

Mr. Ganse. Please read the question, Mr. Reporter 

i 

(The pending question was read by the reporter, as above 
recorded.) 

The Witness. That is right. 


By Mr. Ganse: 

Q. Was anyone else with you at the time? A. No on|e. 

Q. The fact is that Capital Materials Company and Holf- 
meister operate those trucks alone, with no help at| all? 
A. That is right. 

Q. Can you fix the last time when you last requested, 
and you had been assisted, in backing into that hoppe r in 
the basement of the building, to your best recollection? A. 
How was that? 

Mr. Ganse. Will you please read the question, Mr.j Re¬ 
porter? 

(The pending question was read by the reporter!, as 
above recorded.) 

The Witness. The last time ? 


By Mr. Ganse: 

i 

117 Q. Before the accident happened. A. I do not re¬ 
member that. We were going in and out of tljierc 
every morning. 

Q. And is it not a fact that vou had not ever been! as- 
sisted back there, or requested it, from the first time ^ r ou 
delivered material there, and knew where the hoppjers 
were located ? A. I was assisted back when I first started 
to haul in there, but from then on we backed in there by 
ourselves,—sometimes, but very seldom,— 

Mr. Ganse. That is all. 

(After a pause) There was one other question, yjour 
Honor, if you will indulge me a moment. 

The Court. Verv well. 

By Mr. Ganse: 


Q. During the period of months or weeks that you had 
been going in there, you observed workmen in the base¬ 
ment, did you not? A. How do you mean? 
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Q. Workmen on the job there for McCloskev and Com¬ 
pany or subcontractors ? A. I had seen a lot of them around 
there. 

Q. The fact of the matter is, is it not, that when the job 
starts or progresses, that all the building goes along, all 
the contracts go along, carrying the whole thing up 
118 to the roof ? A. That is right. 

Q. And so. you had seen plumbers, and steamfit- 
ters, and electricians, including employees of McCloskev 
and Company, in the basement, from time to time? A. I 
had seen them down in there getting material, and like that, 
but I had not seen them that particular morning, not at that 
time, anvwav. 

Q. You had been in there before, on a prior trip to that 
on which Eades was killed, had vou not? A. Yes. 

Q. And you had observed the piles of building material 
on the left-hand side as you went down the passageway ? A. 
Yes, there were several piles of brick, tile, and other build¬ 
ing material there. 

Q. Had you had occasion on that morning to observe the 
condition of the passageway to the right of these piles of 
building material? A. No, I had not; T just backed in 
there, that morning. 1 know it was cleared up in there, but 
I don’t know whether it was cleared that morning, or not. 

Q. The first knowledge, then, that you had of anything 
having happened was when you saw that man come around 
the left-hand side of the truck and flag vou down ? A. That 
is right. 

Mr. Cause. No further questions, 
lb) Mr. Swingle. No questions. 

(Witness excused.) 

The Court. Next witness. 

Mr. Cause. T would want to call Mr. Howat back. 

The Court. Will you please approach the bench ? 

(Thereupon counsel approached the bench, where the 
following occurred, out of the hearing of the jury:) 

The Court. Mr. Cause, 1 understood from the conversa¬ 
tion we had a few moments ago that you are now proceed¬ 
ing to question into the relationship between the two defen¬ 
dants, and that you have completed all of your testimony 
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on the subject of negligence; that you have no more testi¬ 
mony to offer on that subject? 

Mr. Ganse. No more testimony to offer on that subject, 
but I have not completed the testimony with respect tb the 
subrogation features of the case, or the compensations. 
There are other fundamental elements involved. Thejonlv 
thing we have completed is the negligence feature. 

The Court. I suppose your case is based on negligence? 
Mr. Ganse. That is the fundamental thing. 

The Court. If negligence is not proven, then it would be 
a waste of time, it seems to me, to start. Have vou anv 
objection to considering defendants’ motion on the ques¬ 
tion, now? 

Mr. Ganse. No objection. 

120 The Court. Then, if you want to make such aj mo¬ 
tion, Mr. Swingle, you may do so. 

(At this point counsel resumed their places at the domi¬ 
cil table.) 

Mr. Swingle. If the Court please, I move at this tim<j i for 
a directed verdict in favor of all the defendants, on the 
ground that no negligence has been shown as against any 
of the defendants, and on the further ground that the ties!i- 
monv seems to be verv clear and uneontradictorv that the 
deceased came out from behind some material or a wall at 

i 

a time and place such that the driver of the truck could not 
have stopped his truck, that the deceased could not have 
looked, and did not look, and that he was within (5 feet of 
that place. 

I want to call vour Honor’s attention to one case which 
• | 
seems to be on all fours with this case, and that is a case in 

our Court of Appeals, Howes v. The District of Colunjbia, 

2 Appeals 188. 

Now, the part that I wish to refer to is on the questioji of 
negligence, “Where there can be no substantial controversy 
in regard to the facts that constitute alleged contributory 
negligence, and when the facts are such that but one Rea¬ 
sonable conclusion can be drawn, the question of contribu¬ 
tory negligence is one of law for the court.’’ 

I had gotten this law up on the theory that contributory 
negligence would be charged here, and I am quoting 

121 from what the Court said in that case: 
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“Nor do we think that it is a case in which the 
question of negligence should have been submitted to the 
jury. The testimony is positive, clear, and unequivocal. 
There are no conflicting statements to be taken into con¬ 
sideration. Only the plaintiff’s own story is to be regarded; 
and it is greatly to his credit that he tells his story hon- 
estlv and candidlv. From that store there is but one in- 
ferenee to be drawn, and that is that the plaintiff, probably 
through thoughtlessness, but still through his own fault, 
walked diagonally across the pavement and up to the win¬ 
dow of the house near which he was injured, without once 
taking the precaution, which every reasonable and prudent 
man would take, of looking before him to see whether any 
of the obstacles to his progress existed which are usually 
found adjacent to the walls of houses. No man in the exer¬ 
cise of ordinarv care and caution would have so acted; and 
there was nothing, in our opinion, to be submitted to the 
consideration of a jury. If, upon the testimony of the case 
now before us, the case had been submitted to the jury, and 
the jury had rendered a verdict for the plaintiff, we think 
it would have been not only the right, but the duty, of the 
Court to set aside the verdict. And so thinking, we 

122 cannot suppose that there would have been any pro¬ 
priety in going through an empty formality barren 

of beneficial results. We think this case falls within the 
rule laid down in the case of Baltimore & Potomac Rail¬ 
road Company v. Jones, 95 U. S. 439; Macon Co. v. Shores, 
97 U. S. 278—”. 

123 And the other Supreme Court cases mentioned. 

“We are of opinion, therefore, there was no error 
on the part of the Court below in directing a verdict for the 
defendant; and the judgment must be affirmed with the 
costs.” 

The case seemed so clear and undisputed to me on the 
facts here that I hardlv believe it would be useful to call 
your attention to additional cases, if Your Honor please. 

The Court. I am already familiar with the facts. 

Mr. Swingle. Now, I don’t see how there could be any 
room for reasonable men to differ on the facts in this ease. 
The courts have all held that where the facts are not dis¬ 
puted, then the duty is upon the courts to decide whether 
or not negligence or contributory negligence existed. Just 



MARIA RAPES KT Al.. VS. CAPITAL MATERIALS CO. ET AL.i i t 


as the Howes case said, where a mail goes out, or in jtliis 
particular case, came out from a blank wall, without even 
turning his head to his right, at a time and place such that 
if he had turned his head he would have seen this truck jthat 
came out of the hole in the wall, that is about three jfeet 
away from him, and his failure to do so can only be Con¬ 
tributory negligence on the part of the deceased here. 

How could Mr. Johnson have done otherwise than \yhat 
he did do, and that being so, I see no escape from the |'act 
that anybody knowing that situation, knowing of all!the 
noises there, and having been warned by his own forci'min 
to look out for just that thing, and he did not look out, land 
when someone hollered at him, he either did not 

124 hear him or pay any attention to him. He simply was 
the author of his own misfortune. I submit, if Your 

Honor please, it would be a great injustice to allow ibis 
case to go to the jury and to allow Ihe jury to speculate }n a 
matter which we find so clear. 

i 

I move for a directed verdict in favor of the defendant, 
if Your Honor please. 

Mr. Ganse. I think Your Honor will remember that Sam¬ 
uel Knopp testified that as he got off the hoist, anticipating 
walking forward in his duties, he looked up the passageway 
in which the truck was ultimately to come, and he observed 
the truck up on the ramp coming down, and counsel forithe 
defendant brought out most strongly, on cross examination 
of that witness, that at the time when the decedent liad 
come off the hoist, he came out of the passageway here jjmd 
made his turn, with his back toward the oncoming triick, 
and that truck had not reached the breach in the wall, And 

m 7 j 

counsel was also corrected by me when he made the witness 
say that, had the decedent, when he reached this point, 
looked to the right of the passageway, he could not see-r 

The Court. No, he said that he could see. 

Mr. Ganse. He said, after he got out into the passajgc- 
wav where the breach was he could see. In other words, 
there was a difference in width between the columns And 
the breach, one being much narrower than the otlier. 

125 The Court. He said it was about three feet awjav, 
three feet from this man, he said. 

Mr. Ganse. Yes, but still beyond the breach in the wpll. 

The Court. One of the others put it at five feet. 





78 MARIA EADES HT AT.. VS. CAPITAL MATERIALS CO. ET AL. 


Mr. Gansc*. Now, we come to the proposition of whether 
a truck driver who knows that men are working in the base¬ 
ment of the building, who has been there hundreds of times, 
for six weeks, I think he said, who has a truck which clears 
this space by eight inches, that the driver cannot see except 
out of the left side of his vehicle, with men working there, 
may proceed with impunity to back that truck, with a closed 
cab, or at least partially closed, still going down the pas¬ 
sageway, and run over a man, and say he is guilty of con¬ 
tributory negligence while having gone about the duties 
assigned to him. 

What should we say about these tiles or building mate¬ 
rials that were piled around that basement with only one 
passageway? Should he try to go clockwise or counter 
clockwise, to perform the duties that were assigned to him? 

According to the custom of the employees, the route fixed 
for them was that they should come counter clockwise, 
going to the columns behind the passageway, pick up a load, 
and go on, so that there is nothing there that would cause a 
traffic jam in a situation which was not a wide city street. 

Now, counsel sav it is contributorv negligence for Eades 
to have walked down this passageway. Then, it 
126 would have been contributory negligence for any 
employee in that building to be anywhere where he 
might have been injured, and I say to Your Honor that I 
was rather struck with the Howes case. That was a case 
where a man was walking forward and was injured without 
looking. 

Here was Eades pushing a wheelbarrow on a job where 
he would be duty-bound to keep his eyes in front of him to 
see where he was going. And yet, they argue on the impos¬ 
sible premise that he had a double duty, first to keep his 
eyes before him, and if he had stumbled and fallen, that 
would be contributory negligence. 

The Court. I do not understand it quite that way. The 
proposition was that Eades went into this dangerous drive¬ 
way and that he should have looked to see if it was danger¬ 
ous or not; that is what I thought. 

Mr. Swingle. But, we do not have the decedent here. 

The Court. But, you put a man who said he saw him come 
out of the hole in the wall. 

Mr. Swingle. He said the man came down the first col¬ 
umn to the second column. 
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The Court. Still, you have a man walking from thre£ to 
five feet in front of a truck. I do not think it is reasonable 
to sav that he looked. 

Mr. Ganse. No, I say that had there not been the wall 
there, which prevented him from seeing that truck, that 
this accident would never have happened. 

127 The Court. Well, he could see through the space 
of the truck, could he not? 

Mr. Ganse. Yes, but only after he had taken a position 
down the passageway. 

The Court. Why shouldn’t he have taken that position 
before he got into the opening? How many trucks were in 
there that morning? Trucks came in there with a hundred 
cubic yards that morning— 

Mr. Ganse. No. 

The Court. I thought you called Mr. Johnson and he sjakl 
he had been in about eight times that morning. 

Mr. Ganse. No, I asked him how many loads he delivered 
there by the truck, in the course of the morning; I per¬ 
formed the arithmetical calculation that there had been 250 
or 300 cubic yards delivered there that morning. 

The Court. Is there any testimony as to when he deliv¬ 
ered a load that morning? 

Mr. Ganse. No, there is no testimony about that. 

We are in this position, that Your Honor says that Eades 
should have looked as he reached the passageway, in this 
breach, to see if there was anything, and then made the 
turn. I say that is not a reasonable requirement to pl^ce 
upon a man who is under the direction of others and com¬ 
pelled to perform a certain amount of work with a certjain 
degree of efficiency—they are not going to lose money 
on it. 

128 Let us assume that he had come to the edge of this 
breach and looked to the right, and the wheelbariow 

would be out to the front, and the normal individual simply 
makes his turn and goes on where there is nothing imped¬ 
ing, and that is what Eades did; and the witness further 
testified,—or it may have been Charlie Wright,—that'he 
had taken six or eight steps between the time when he first 
came into the passageway and the time he was first struck, 
and thrown forward. 


I 

i 
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Now, T say that the witness testified that the truck was 
three feet beyond the breach and may have been approach¬ 
ing there at from three to five miles an hour, which we do 
not sav is excessive; but T sav I cannot conceive of a man 
operating a truck so negligently that one who could not see 
over the back of it, no rear vision whatever—this is not a 
crowded highway—but he had to look out over the extreme 
left. He says he had both feet inside the cab, that he had to 
lean forward, and he never knew until the witness, Knopp, 
had gone around the left side of the truck and flagged him 
down, that there was anyone in the passageway or that he 
had killed anyone. 

We are not accusing him of the wilful killing of this man. 
It is a question of negligence. He made no effort to get any 
one to help him get back there. He says that when he first 
went there he had asked for assistance, but after a time 
when he had become thoroughly familiar with it, he said: 
“I am familiar with it, I will back in there, myself.” And 
you certainly could not have expected Eades to have 
129 looked forward and backward at the same time, and 
I have cases which I think are much more in point 
than the Howes case, and I have them say that it was not 
contributory negligence, as a matter of law, because he did 
not look forward and backward. 

Now, Blashfield has a whole chapter on it, and in general 
there is a requirement that one who is backing a vehicle 
shall be able to see what he is doing or be in such a position 
that some one has to help him. If this had been a question 
of a public highway, where you do not have to expect work¬ 
men to be, that is one thing. But here, we have, first, John¬ 
son testifying there were all kinds of workmen and the 
building was going up all together. It has been testified 
that there was only one place where tin* material could have 
gotten in, and where there were various field offices, and the 
first-aid place of McCloskey and Company. 

Now, we have not been able to find many cases—and 
Your Honor can vcrv well realize whv—involving the kill- 
ing of people on private property by motor vehicles, be¬ 
cause they are rather an unusual type of case, rather than 
the usual ones. I am familiar with several cases where a 
parent has backed his vehicle and run over his child. The 
fact of the matter is that Henry Lyle Johnson, in this case, 



MARIA eades et al. vs. capital materials CO. ET al. 


81 


backed his vehicle, taking the chance that if someone was 
behind him he would get out of the way. 

I do not know whether Your Honor wants mej to 
130 read all these abstracts, or not? 

The Court. Proceed in your own way. 

Mr. Ganse. We have cases ■where a motorist would back 
over a crosswalk and run over a pedestrian, and the ques¬ 
tion was: Was the motorist negligent? Then, there are 
passenger cases where the motorist has a rear vision mir¬ 
ror, and he has a view both to the right and to the left, qnd 
I will tell Your Honor verv franklv that we have not bben 

# * i 

able to find a case which presents the outrageous cas<^ of 
backing where you not only could not see anything except 
at the left side of the vehicle, but Mr. Johnson says, very 
frankly: “I could not see behind me, but I knew that if I 
kept my truck close to the column on the lefthand side I 
would clear on the right.” But he did not say he knewj he 
would clear obstructions in that passageway or clear work¬ 
men who had reason to be there, not voluntarily, but jbe- 
cause they had been assigned to be there. 

Now, counsel has not asserted it, although he may | be 
going to, that you can impute negligence of McCloskey and 
Company in this case. We can give Your Honor many 
cases wherein subrogation is present, wherein the doctrine 
is specifically laid down that the contributory negligence! of 
the employer is not imputable. 

The Court. You mean the one who claims to have been 

Mr. Ganse. Yes. Ours is not that kind of case. iYe 
are even further removed from such a doctrine!by 
reason, in the first place, of the Aetna Casualty :jind 
Surety Company— 

The Court. I don’t understand your point on that, but 
perhaps we will agree on that. 

Mr. Ganse. He says he does not, but I sav I cannot cjon- 
ceive of a case where a man would back a vehicle where he 
knew people to be; and let us assume for the purposej of 
argument that they had adopted a clockwise method! of 
walking around there, and Eades could not have gone any¬ 
where else than in that passageway to take the material 
that he was instructed to take up to the hoist. 


subrogated? 


131 
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The Court. You do not think it was the duty of the gen¬ 
eral contractor, himself, to have guards on watch to protect 
the workmen ! 

Mr. Ganse. No, sir. But I will say further that the evi¬ 
dence has shown that Mr. Johnson has admitted that he did 
not even want help. Charles Wright says that when he was 
requested to help them in, he did so. And Mr. Johnson said 
that when prior materials were delivered that this company 
had someone there to assist the driver in backing in so that 
people might not be hurt. 

I think that the case boils down to this: Efficiencv re- 
quires that a constant stream of concrete shall be delivered 
there during pouring, because it will set, and you have got 
to get progress because you have quite a limited 

132 price on that job. The Capital Materials Company 
kept a constant stream of trucks there, twelve, I 

think— 

The Court. One every ten minutes. 

Mr. Ganse. Yes, and it was a question of one truck pull¬ 
ing out and another one backing in without any request by 
this concrete company or any of its drivers to have any 
assistance, and I say that, under the circumstances, Your 
Honor is not justified in saying; and I think it is conceded 
bv argument of counsel—thev sav: “Don't allow the iurv 
to speculate about this.*’ They say, by conceding the weak¬ 
ness in their approach, that there is negligence, or that 
there is no negligence, on the part of the Capital Materials 
Company and HofTmeister. 

And I sav when vou take Mr. Johnson’s verv frank testi- 
• • • 

mony—there was no reason to conceal it—of necessity, lie 
did not know where be was going except that he looked out 
the lefthand side of his machine, his cab. Counsel said lie 
had to take off the chute on there, but he went in there and 
be caught the man by the heel and ran over him, and from 
head to foot. 

And I say there is a sufficiency that ought to be given to 
the jury. 

The Court. Well, ought we to look at this constant stream 
of these juggernauts, weighing 30,000 pounds, going in 
there every ten minutes, and Eades bad been working there 
for some time, and T think it is negligence. T don’t 

133 think I have any option except to grant the motion. 
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Mr. Ganse. May I say that we are going to tbke 
an appeal in this case, and we have got to go up on a com¬ 
pleted record. 

The Court. Well, suppose you gentlemen get together 
with the reporter and state what you expect to prove, and 
I will sustain an objection to it on the ground that you have 
not proven negligence. 

Mr. Ganse. I just want to be clear, for the purpose of the 
record, because we will take an appeal in this case. 

The Court. All right; suppose you offer to prove what 
you think you can prove, and they will object to it on the 
ground that it is immaterial because you have not made 
out a case of negligence. 

Mr. Ganse. The only question was that T had a numljicr 
of witnesses whom we had to testify as to— 

The Court. T do not know whether you are willingj to 
stipulate so far as this is concerned ? 

Mr. Swingle. We might be. 

The Court. Would you be willing to stipulate that (he 
two defendants were not engaged in a joint enterprise but 
that Johnson was the servant of both? 

Mr. Ganse. T would like to go up on a completed reco rd. 

The Court. Let us see. 

Mr. Swingle. I will. 

The Court. That takes care of all of your tosjti- 
134 mony. He stipulates that what you would say asjto 
the position of two defendants is correct. 

Mr. Ganse. All right, T will make my offer of all my tes¬ 
timony, and just read statements of witnesses I have into 
the record. 

The Court. Your only other question is as to subro¬ 
gation. 

Mr. Ganse. That is right. Your Honor has said that 
there is not a prima facie case of negligence. Is that right f 
In order to back that up, I ought to offer this contract jin 
evidence. 

The Court. You come to the bench and state the stimu¬ 
lation you want. The jury may take a short recess. 

(Thereupon, the jury retired from the court room.) 

Mr. Ganse. Your Honor puts me in the position of in¬ 
quiring me to complete a case and to state what my wjt- 
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nesses will state, to finish the evidence, I assume, so that I 
can take the case to the Court of Appeals. 

The Court. I want you to go there without having any 
loss, by reason of the evidence— 

Mr. Ganse. That is what I propose to do. 

The Court. Perhaps I can cut it short by refusing to let 
you complete your testimony. 

Mr. Ganse. That would be a reversible error. 

The Court. If you want to take it up on that point, it will 
be all right with me. 

Mr. Ganse. I am not taking it up on that point. I 
135 want a completed record. 

The Court. As I understand it, the point proven 
was the relationship of the two defendants. Will you tell 
me if that is correct, Mr. Swingle? I understand the de¬ 
fendants to admit that Mr. Henry Lyle Johnson, at the time 
he was operating his truck, was the servant of both defen¬ 
dants. Is that correct? 

Mr. Swingle. Yes, sir. 

The Court. All right. 

Mr. Ganse. And engaged in the course of his employment. 

The Court. Yes. 

Mr. Swingle. Yes. 

The Court. You won’t want any more evidence on that. 

Mr. Ganse. That is right. 

The Court. The only remaining evidence, then, is on the 
question of subrogation and dependency. 

Mr. Ganse. Yes. 

The Court. Perhaps you can stipulate that. If you can, 
it ought not to take vou five minutes to state what vou ex- 
pect to prove. You expect to prove that, at the time of his 
death, the widow and eight children were dependent upon 
the deceased, and that a small grandchild was dependent on 
the deceased? 

Mr. Ganse. That is correct. And T want to stipulate ad- 

ditionallv that four of the children were above 18 vears of 
• * 

age so that they were not beneficiaries who could take bene¬ 
fits under the Workmen’s Compensation Act of the Dis¬ 
trict of Columbia. 

13f> The Court. If it is in this case, will you stipulate 
those facts, Mr. Swingle? 

Mr. Swingle. Yes. 
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The Court. As to the others, if there should be 4 . re¬ 
versal, you can still call for further proof. 

Mr. Swingle. Yes, sir. 

The Court. Are you willing to stipulate that? 

Mr. Ganse. I understand, that if it is reversed, wej can 
call for further proof. T will say that we would prepare 
an agreed state of facts. 

Mr. Swingle. I have agreed to it in open court. 

The Court. Well, will you state your offer of facts ajbout 
the witness's compensation? 

Mr. Ganse. T offer to prove, and would prove, that 
George Eades was employed by McCloskcy and Company 
on June 3, 1936, as a laborer, at 55 cents per hour, i and 
that he was paid at the rate of $22 a week, and we ha\je in 
support of that an original employment slip— 

The Court. Well, you are just offering to prove: jyou 
don’t need to give us the details. Is that stipulated, jMr. 
Swingle ? 

Mr. Swingle. Yes, sir. 

Mr. Ganse. T have the employment slip and payroll cjard, 
and so forth. 

The Court. Well, in stipulation of facts, yoii do 
137 not need them. 

Mr. Ganse. Your Honor, I am, perhaps, ujltra 
cautious, in the case. 

The Court. I will say you are. 

Mr. Ganse. Because I will not be eritizised by thejap- 
pellate court for having left out any part of my proof. 

The Court. Well, I do not know of any reason—when 
they stipulate the facts— 

Mr. Ganse. T am simply going to rest my position t’hat 
this Court would not permit me to close my case. 

The Court. You are absolutely wrong about that. They 
are willing to stipulate. 

Mr. Ganse. I want to go up on a normal course of t|rial 
where the judge permits me to put in a case. 

The Court. I think you are wasting my time. 

Mr. Ganse. I may be. 

The Court. Well, we will agree on that, but we njeed 
not get angry about it. 

Mr. Ganse. 1 am not angry. 
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The Court. But, where they stipulate the facts, it is not 
necessary to put in the entire evidence. 

Mr. Ganse. T will do it in the way of order, where I do 
not have either counsel or this Court to prevent me. 

The Court. Do vou mean that vou wish to do it later? 

* • 

Mr. Ganse. Either then, or we will have to retry 

138 the case. 

The Court. We will not retry the case. 

Mr. Ganse. I shall then have to protect myself. 

The Court. You protect yourself in any way you can, 
but I think you should be charged with wasting the time 
of this Court. 

Mr. Ganse. Now, what do you want? I am going to 
rest my case as it is. Your Honor wants me to make an 
oral stipulation which mill'd take me a day to present. 1 
will not depart from the record or my evidence, and for 
that reason I will not be pressed into doing it orally. 

The Court. All right, you have made the stipulation that 
this motion may be considered in case 1 should decide in 
your favor. You may have your exception. 

Mr. Ganse. T take exception to the Court’s statement, 
that I permitted the stipulation that the motion may be 
considered in case the Court should decide in my favor. 

The Court. Well, the stenographer has it; we will let it 
stand on what he has. 

Mr. Ganse. I further say that it was my express stipula¬ 
tion that I might go ahead and complete the evidence in 
this case. 

The Court. You misunderstood me; now, let us have 
your evidence on the subjects of subrogation and depen¬ 
dency. 

Mr. Ganse. I want to do it as I would in a normal course, 
without being pressed into a statement of evidence. 

The Court. Call the jury back. 

139 Mr. Ganse. I am sorry to take your time, but I 
shall do it. 

(At this point, the jury returned and took their places 
in the jury box.) 

The Court. 1 suppose that stipulation is made about the 
question of the relationship of Mr. Johnson with the two 
defendants; I suppose that stands ? 
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Mr. Ganse. If they wish it to, or it can be withdrawn. 

Mr. Swingle. I think I will let it stand. 

The Court. All right; now, I will say to the jury t}iat a 
stipulation has been made that the defendant, Henry|Lyle 
Johnson, was the servant of both the ultimate defendants, 
the Capital Materials Company, and Hoifmeister, andj that 
at the time when this accident occurred he was actihg in 
the service of each of them, in the course of his employment. 
Does that correctly state it, gentlemen? 

Mr. Swingle. Yes, sir. 

Mr. Ganse. Yes, sir. 

The Court. All right. Proceed. 

Mr. Ganse. Call Mr. O’Connor. 

Whereupon—Emmet F. O’Connor was called as a j wit¬ 
ness in behalf of the plaintiff, and, after having been j first 
duly sworn, was examined and testified as follows: 

140 Direct Examination 

i 

By Mr. Ganse: 

i 

Q. Give us your full name and your occupation. A. |Em¬ 
met F. O’Connor. I am examiner-investigator with the 
Compensation (’ommission. 

The Court. May I suggest that you have him state what 
his duties are, and perhaps your opponent will agree to 
his qualifications. 

Mr. Ganse. T want him to specify. 

The Witness. Verv well. 

* 

Bv Mr. Ganse: 

• 

Q. You have been served with a subpoena duces tejcum 
to produce evidence in connection with a claim filed ip the 
matter of the death of George Eades, deceased, in the cjffice 
of the Workmen’s Compensation Commission, Case j No. 
3935-210, fatal ? A. Yes. 

Q. That file shows that, on the 21st day of July, 1936, 
the first report of the employer was made to the Deputy 
Commissioner of a fatal accident to George Eades, at the 
Archives Building— 

The Court. Are you concerned with anything more t}han 
the award; isn’t that the principal thing, 

Mr. Ganse. I have something more than the award, j 
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Mr. Swingle. If Your Honor please, I understood I was 
admitting all the record. 

141 The Court. All right; and then, hereafter, you 
can put in any portion that you wish. 

Mr. Ganse. All right; we will not have to call it to the 
jury’s attention, but we will have the privilege of putting in 
any part of that that we wish. 

The Court. Yes. 

Mr. Ganse. That is all. 

Mr. Swingle. That is all. 

The Court. You are excused. 

(Witness excused.) 

Mr. Ganse. Now, I offer, if the Court please, a bunch 
of compensation drafts which have heretofore been brought 
to the attention of counsel in the case. 

The Court. As I understand it, counsel has already stip¬ 
ulated that they are correct. 

Mr. Ganse. That is correct. 

The Court. All right. Let them be received in evidence. 

(The documents referred to were marked “Plaintiffs’ 
Exhibit No. 5” and received in evidence.) 

Mr. Ganse. And also payrolls, employment slip, and 
pay card, of George Eades. 

Mr. Swingle. No objection. 

The Court. Let that be received. 

(The documents referred to were marked “Plaintiffs’ 
Exhibit No. 6’’ and received in evidence.) 

Mr. Ganse. I call the Court's attention to the fact 

142 that one draft shows a payment of $175, finally paid 
by the Aetna Casualty and Surety Company, under 

the Compensation Act. 

I had subpoenaed the title certificate and registration 
card, showing the registration of the truck, that it was 
a Brockway. 

Mr. Swingle. That is stipulated. 

The Court. It is stipulated that the truck in question 
is the truck which ran over the deceased. 

Mr. Ganse. There is an additional statement here that 
1 would like to read. 
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Mr. Swingle. I object. 

The Court. Objection sustained. 

Mr. Ganse. Now, in order that we mav be cleaf, the 
Court is objecting to my producing the original recofd or 
reading this in as a substitute to it? 

The Court. I have made my ruling. 

Mr. Ganse. I ask Your Honor to issue a subpoena fjorth- 
with. 

The Court. You are supposed to lie ready to trvjvour 
case. 

Mr. Ganse. I take an exception. 

The Court. You mav have it. 

Mr. Ganse. I do not think— 

The Court. Proceed. 

Mr. Ganse. I do not think I am required to pro- 

143 eeed, under the circumstances. 

The Court. Well, go on with the case. 

Mr. Ganse. I am asking the Court to see that a witness 
who was duly served with a subpoena duces tecum to pro¬ 
duce the documents, on the 25th of October— 

The (’ourt. It is your duty. Your opponent feels that 
your evidence is not relevant, is that it? 

Mr. Swingle. Yes, sir. 

The Court. All right. You state in the record whai you 
wish to prove. 

Mr. Ganse. 1 am asking the (’ourt to issue a subpjoena 
duces tecum forthwith, to produce a record. 

The Court. No, I will not do it. 

Mr. Ganse. I take an exception. 

The Court. All right. 

Mr. Ganse. On the title record. 

The Court. He has admitted the ownership of thc^ car. 
Mr. Ganse. There is the weight that I want to establish 
by those records, and I think I have the right to do soj and 
I am asking Your Honor to issue a subpoena on that. | 

The Court. No, I won’t do it. 

Mr. Ganse. Exception, please. 

The Court. All right. 

Mr. Ganse. May 1 offer, if the Court please, imor- 

144 tality tables, which were stipulated between coun¬ 
sel, 

The Court. Is there objection ? 
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Mr. Swingle. No objection. 

The Court. They are received. 

(The tables referred to were received in evidence and 
marked “Plaintiffs’ Exhibit No. 7.”) 

Mr. Ganse. One of them is The United States Table of 
1930, published by The Department of Commerce, and the 
other is the American Experience Table, appearing in Wil¬ 
ley’s Principles and Practice of Life Insurance, 9th Edi¬ 
tion, Annotated by Fackler, the American Experience 
Tables appearing at page 47. 

The Court. That is received. 

(The document referred to was received in evidence and 
marked “Plaintiffs’ Exhibit No. 8.”) 

Mr. Ganse. Recall Mr. Howat. 

Whereupon P. Y. K. Howat was recalled as a witness 
on behalf of the plaintiff, and, having been previously duly 
sworn, was examined and testified further as follows: 

Mr. Ganse. On second thought, if Your Honor please, I 
think I might excuse Mr. Howat, in view of the stipulation. 

The Court. All right. 

(Witness excused.) 

145 Mr. Ganse. Call Maria Eades. 

Whereupon— Maria Eades, was called as a witness, and, 
having been first dulv sworn was examine and testified as 
follows: 

Direct Examination 
By Mr. Ganse: 

Q. Maria, what is your full name and age? A. Maria 
Eades, and I am exactly fifty. 

Q. Fifty years old? A. Yes, sir. 

Q. At the time of George Eades’ death, how old was he? 
A. Well, I does not have no definite, how old he was, but 
according to his statement, he was about forty-nine. 

Q. Forty-nine years old? A. Yes. 

Q. And you and he were married, and by whom ? A. I 
do not just exactly know the year. 

The Court. Well, you admit the fact of their marriage? 
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Mr. Swingle. Yes, we have never contested any of that. 

Mr. Ganse. Is Your Honor going to permit me to p^-ove 
dependency in the case? 

The Court. Well, one of the questions is met—I think 
we could save time. 

Mr. Ganse. Your Honor is affording me no| op- 

146 portunitv— 

Will your Honor give me a continuance, to file an 
affidavit of prejudice in this case? 

The Court. No. She has said— 

Mr. Ganse. (interposing) I ask Your Honor to pefmit 
me to file an affidavit of personal prejudice in this ea$e. 

The Court. No; that has to be done before the base 

7 i 

starts. 

Mr. Ganse. May I file an affidavit of prejudice toward 
counsel in this case? 

The Court. No. I find no prejudice. 

Mr. Ganse. Then, I shall not proceed further. [The 
Court refuses to let me file an affidavit of prejudice inj the 
case, which I think disqualifies Your Honor to sit further 
in the case. 

The Court. Please approach the bench, and tell j me 
the nature of your affidavit. 

(At this point, counsel approached the bench, where!the 
following occurred, out of the hearing of the jury:) 

Mr. Ganse. If the Court please, I wish to file an affidavit 
as to the extra-judicial attitude and extreme partiality; ^nd 
that the Court has by his conduct in the past proceedings 
in the case, disqualified himself to sit in a judicial proceed¬ 
ing. 

TJie Court. Oh, you are upset about that; I have jnot 
any prejudice in the case. 

I 

(At this point, counsel returned to the counsel table.) | 

147 The Court. I deny the motion. 

Mr. Ganse. I want the opportunity to prepare 
such an affidavit, and T think I have the right to do it.| 

The Court. Well, I am here to try the case. 

Mr. Ganse. I have taken my position, and I will st&nd 
or fall on it, if the Court please. 

The Court. I will say to the members of the jury tljiat, 
during your absence we had a discussion of the legal ques- 
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lions, and I reached the conclusion that the deceased was 
guilty of such negligence as to preclude him from any 
right in this case. And I directed the verdict. 

Mr. Ganse. I take exception to the Court’s having di¬ 
rected a verdict in such fashion that it could not be prose¬ 
cuted and taken to the appellate court; and, furthermore, 
in refusing counsel a continuance in order that counsel 
might file and would file an affidavit of personal prejudice 
on the acts of the Trial Justice, which prevents him from 
sitting in a trial capacity in the trial of this case. 

The Court. Well, I do not know of any such proceeding. 

Mr. Ganse. Your Honor well knows that I have the 
right to file such an affidavit, and you preclude me from 
doing it? 

The Court. Only before the case starts. 

Mr. Ganse. Your Honor has disqualified yourself by 
what I deem is an extra-judicial attitude toward the 
148 plaintiff, and with counsel. 

The Court. I offer an opportunity to proceed with 
the rest of your testimony. 

Mr. Ganse. I have asked for a continuance. 

The Court. I have denied it. 

Mr. (Jerk, take the verdict of the jury. 

The (Jerk. Members of the jury: By direction of the 
Court, your verdict is that you find in favor of the defen¬ 
dants; that is vour verdict, and so say vou each and all? 

The Jury (in unison): Yes. 

The Court. I will say for the record that, in view of 
the discussion involved, the remainder of the testimony, I 
think, is a matter of form. I have ruled on the question 
of liability here, and I am perfectly willing that counsel 
state for the record what he has to state on liability, and 
on the question of dependency. 

Mr. Ganse. I will say that the Court did not permit 
me to proceed in an orderly fashion, but in such fashion as 
the Court thought best in the disposition of the case, with¬ 
out affording me an opportunity to try the case as the case 
ought to be tried. 

The Court. That is all. 

(Thereupon, at 3:43 o’clock p. m., the trial of the above- 
entitled matter was concluded.) 




MARIA EADES ET AL. VS. CAPITAL MATERIALS CO. ET AL. 93 

149 Arguments on Motion for a New Trial j 

Filed January 19, 1940 

In the District Court of the United States for the District 

of Columbia 

Law No. 89,160 

Maria Eades, Administratrix, et al., Plaintiff, 

VS. 

Capital Materials Company, Inc., a corporation,! 

Defendant . 

Law No. 89,161 

Maria Eades, Administratrix, et al., Plaintiff, 

vs. 

Edward A. Hoffmeistf.r, et al.. Defendant. J 

Law No. 89,025 | 

Maria Eades, Administratrix, et al., Plaintiff, 

vs. 

Capital Materials Company, Inc., a corporation,! 

Defendant. 

Law No. 89,063 

Maria Eades, Administratrix, et al.. Plaintiff, 

vs. 

Henry Lyle Johnson, Defendant. 

Washington, D. C. | 

Wednesdav, November 22, 1939. 

i 

150 Arguments on motion for a new trial in the above- 
entitled cause came on for hearing before Mr. 'Jus¬ 
tice Adkins at 10 o’clock a. m. 

Appearances: 

Leonard J. Ganse, Esq., and Carl F. Bauersfeld, psq., 
for the plaintiffs. 

Edwin A. Swingle, Esq., and Ernest A. Swingle, Esq., 
for the defendants. 
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Proceedings 

The Court. Very well, gentlemen. 

Mr. Garnett, the Clerk, has gone to get the file. 1 sup¬ 
pose that you have your copies, so that it is all right with 

me for you to start now. 

* 

Argument of Mr. Leonard J. Ganse On behalf of the 
Plaintiffs 

Mr. Ganse. All right, sir; we will, with the Court’s per¬ 
mission. 

If the Court please, this is a motion to vacate judgment 
and set aside the verdict which was directed bv the Court 
at the conclusion of the case of Maria Eades, Administra¬ 
trix of the Estate of George Eades, deceased, and so forth 
against the Capital Materials Company, et al., and your 
Honor will remember that there were four cases, three of 
them filed because of our lack of information, under 
151 the old practice, not knowing whether the proof 
would establish that two of the defendants, the Cap¬ 
ital Materials Company and Edward A. Hoffmeister, were 
engaged in a joint enterprise, and therefore separate suits 
were brought. Your Honor will recall that the chassis was 
owned bv Hoffmeister, and the mixer was owned bv the 
Capital Materials Company, and that it was delivering con¬ 
crete for the construction of the extension to the Archives 
Building, which was being erected for the purpose of pro¬ 
viding additional stacking space under a contract which 
McCloskey & Company had with the United States of 
America. 

The Capital Materials Company was delivering that con¬ 
crete as so much per unit of a cubic foot, and it paid a 
fixed rate to Hoffmeister, who paid his employees, and the 
question was whether they were directed by the Capital 
Materials Company or by Hoffmeister, which question was 
not developed because of events occurring during the trial. 

If your Honor will remember, in this case there was a 
ramp that led from Seventh Street down, not at right 
angles to the building—and I have a photograph, if your 
Honor would like to look at it while I comment on the evi¬ 
dence. 

Mr. Edwin A. Swingle. That was not introduced at the 
trial. 
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Mr. Ganse. This is a photograph of what was put on the 
blackboard. 

152 Mr. Edwin A. Swingle. A photograph of what 
was on the blackboard? 

Mr. Ganse. Yes. 

Mr. Edwin A. Swingle. Oh, well. 

Mr. Ganse. 1 will find it in just a second, and theij I 
will proceed. 

Mr. Edwin A. Swingle. That is all right. It must be 
good, for I drew it myself. 

Mr. Ganse. Your Honor will observe that that raijnp 
did not go down perpendicularly to Seventh Street, hut 
ran in at an angle and down at some grade, more or less 
steep—the grade was not established in the evidence at 
the time when the case ended, but the fact that was estab¬ 
lished bv the witnesses was that thev built a wooden bridge 
work in the courtyard of the Archives extension over which 
materials and trucks would pass, and that that was the oijily 
means of ingress and egress to the construction work go¬ 
ing on, because of the fact that the other part was thfen 
occupied by the United States of America. 

Now, this particular truck, on that day, came down ijiot 
perpendicularly, but through what was a solid wall across 
there prior to the time when construction began, and then 
in order that these materials could be delivered into ihe 
basement, although this ramp was in fact under l|he 

153 building itself, but looking out toward Seventh 
Street, they had breached two holes through th^re 

which the evidence established were just 8 inches overall 
greater than the width of this truck which was concerned 
in the accident. Those holes were not breached of eqijial 
width with the passageway between a series of colunjns 
which are indicated there; that (indicating) was much 
wider after it got through the breach. 

George Eades, who had been working on the building, 
according to the testimony, two weeks or two months-i-it 
was not fixed specifically—was one of a number of men ifi a 
brick gang carrying material from the basement to ijhe 
fourth tier for the bricklayers to use, and the evidence of 
witness Knopp, who was disinterested, and of Charles 
Hodges, who was the labor foreman of a brick gang, w[as 
that they were taking materials which were piled up to 
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the right of those columns there, and at the time he had 
come down and selected some special tile, cove tile, and he 
was waiting there for the brick man to come down so he 
could send up a special load of tile. 

Knopp was an asbestos worker with Ryan, an indepen¬ 
dent contractor, and had come down the west end of the 
building in a hoist, or an elevator, and had started on to¬ 
ward Seventh Street, and had reached a point 

154 shortly in front of the hoppers when he saw this 
concrete truck which was then outside of the brick 

wall, outside of the breach, and he stood there to wait until 
it should come bv. 

The witnesses established beyond any question that there 
was a lot of noise in there, a couple of hoisting engines 
running— 

The Court. That seems to be one of the things you all 
agree on. 

Mr. Ganse. That is correct; there was not much dispute 
about noises, and there was comparatively little light in 
there. 

As Eades, the decedent, came down on the east end of 
the building from the hoist with an empty wheelbarrow, 
which he was pushing, he came from the hoist to the pas¬ 
sageway between the first column and this blind or brick 
wall, as they spoke of it. He proceeded then out to the 
passageway and made a left turn, and I think that the evi¬ 
dence here is—Knopp specifically testified on his direct ex¬ 
amination that at the time that Eades had made his turn, 
the truck was 3 feet outside the brick wall, which he char¬ 
acterized as being a blind one, and it did not run right up 
to the corner of the passageway point, measuring it by 
the columns—as he started down the passageway to go to 
the point where the material would be, to proceed 

155 again to the left and make a circle to go back up¬ 
stairs, in observing the truck coming through the 

hole and gaining on Eades, and observing that the man 
would be run down, he made an attempt to reacli him and 
got within a reasonable number of feet of him, yelling, but 
the noise was so great that the man did not hear him, and 
this truck, being backed, struck him on the right rear foot, 
and the right rear wheel ran completely over his body and 
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stopped with the body of the decedent lying between i the 
front and the rear wheels. 

i 

The Court. When you say that the right rear wheel ran 
over him— 

M r. Ganse. You see, the t ruck was being backed. 

The Court. You mean, the wheel on the south? 

Mr. Ganse. Yes. 

The Court. That would be the nearest wheel to the place 
from which the dead man came? 

Mr. Ganse. That is correct, and also the nearest pjace 
to the piles of materials which were stacked up there. 

The Court. When you say the right, I don’t know 
whether you judge it— 

Mr. Ganse. I am judging it from the position in wlpch 
the truck driver would be. 

Now, the truck driver, whom we put on the st^nd, 
lob testified, and verv franklv and fairlv—we do |not 
charge him with criminal neglect, but he testified that 
the construction of the truck and the mortar mixture that 
was mounted on it was such that while there was a hole 
back of his cab, he could not see because the drum of tjhis 
thing extended high above that, and the drum was as wide 
as the whole truck itself; so, in order to get through tihat 
breach, as the opening statement of counsel indicated ind 
the witness testified, they had to take off this chute wf^ich 
normally hangs on the right side of the truck in order tjiat 
they could squeeze through this narrow place in the bre&ch 
in the wall. 

The driver was sitting there, backing his truck, and he 
very frankly admitted that he knew that if he kept to £he 
left side of this incline, meaning close to the left columns, 
he would clear on the right, but he was unable to see be¬ 
hind him and certainlv could see nothing whatever to the 

• # “ | 
right of him. And he himself admitted that at no time did 

he know that anyone was behind him, until Knopp had cc^me 
around to the left side of the truck and flagged him doVn. 

The two witnesses who testified with respect to how the 
man was run over were Knopp, the P. J. Ryan asbestos 
worker, and Charles Hodges, who had come down here 4nd 
did not see Eades make his turn, but specifically sgid 
157 in his testimony that the first time he observed Eades 
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was wlien lie was walking; down the passageway pushing the 
wheelbarrow. 

The Court. Which witness is this ? 

Mr. Cause. This is Charles Hodges, the foreman, who 
had been selecting the special tile. 

The Court. According to him, Eades was already in 
the— 

Mr. Cause. Passageway, with his back to the truck when 
he first observed it. He saw the truck coming through the 
hole in the wall and gaining on the man, and he likewise 
saw that an accident appeared inevitable and attempted to 
run toward him and grab him. Your Honor will remember 
his expression that he thought he could throw him aside, 
but he knew that his leg would not be any good any more, 
but that he thought he could save his life. But before he 
could get to him, the dual wheel had run over him. 

We do not charge excessive speed here— 

The Court. What did the other witness sav? You sav 

• • 

there were two witnesses. 

Mr. Cause. The other witness, of course, was Ivnopp, 
who had come down the elevator at the hoppers, at the west 
end, and had come out to the passageway, and his testi¬ 
mony specifically was that he observed this man with the 
wheelbarrow come out of the passageway between 
158 the blind wall and the first column and make a turn, 
and at that time—T shall read the testimony to you, 
if you wish: it is. specifically, that the truck was then 3 
feet outside of the wall. 

The Court. What did this witness say as to whether 
Eades looked at all ? 

Mr. Cause. He did not say. All he said was this—he 
did say this, that Eades could not see the truck at the time 
he came along the wall, because the truck was outside, and 
he proceeded to make his turn. 

The Court. Is that a statement that Eades did not look 
to see whether the truck was there or not ? 

Mr. Ganse. He was asked specifically on cross-examina¬ 
tion whether Eades looked to see, and his response to that 
was that he could not, because the truck was outside of this 
blind wall then, 3 feet beyond him. 

Mr. Edwin A. Swingle. You are talking about Knopp? 

Mr. Cause. That is correct. I will try to find that point. 
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I know that your Honor has a number of these motions, and 
I do not want to take much time, but we have this testi¬ 
mony. I am reading now from page 25. 

“Q. The wall is this dotted line (indicating). “A. \fes, 
and holes were cut in that wall, the solid wall. And tjhis 
truck got about 3 feet from this point. 

159 “Q. Outside or inside? “A. Outside. 

“Q. Yes. “A. And Eafces came in here (indicat¬ 
ing) with the wheelbarrow, and just as he turned the trjick 
started through the hole, about 3 feet in back of him. 

“Q. Now, I want to be sure about this. You say that the 
truck was not through the hole in the wall at the time Eades 
made his turn? Was that correct? “A. No, if he h^d, 
he would not— 

“Q. (interposing) Well, that would be argument 

“At the time he made his turn, the truck was where?! 

“A. At the time he made his turn, the truck was outside 
of the hole. He had an empty wheelbarrow. 

“Q. And in which direction was he walking? “A. Back 
toward the hopper. 

“Q. Then, your testimony would be that he had his back 
toward the truck and was pushing a wheelbarrow? MA. 


Yes. 

“The Court. How did he get into that opening; did lie 
pull the wheelbarrow out, or push it ? 

“The Witness. Pushing it. They had material 
160 piled here, on this side, and there were field offices, 
of different subcontractors, and a first-aid statipn. 
Tn between that and the ramp was material piled. They 
would come down off the elevator, circle the pile, load the 
wheelbarrow, and go up on the elevator.” 

Now, we sav to vour honor in this case that here wafc a 
situation wherein a man, under the direction of others, vl’as 
required in the course of his employment to carry materials 
from the basement to the place where they were being taken 
on this date—it was the fourth tier—and there was no testi¬ 
mony in this case that there was anv oilier mode in which 
•• * 

these materials could be taken up there. He was engaged 
in performing the duties imposed upon him, or at least jre- 
quired to be performed with some degree of efficiency, be¬ 
cause I suppose your Honor knows that on construction 
jobs they do not loaf, and he had a right to assume, a^id 
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I shall give your Honor eases which are substantially in 
point on this, that a truck would not be backed by one who 
could not see behind it without giving a warning. 

Your Honor will remember that on cross-examination 
counsel for the defendants specifically asked Mr. Knopp 
whether thev did not deliver materials there, and he said 
ves, and then thev asked, “How did vou deliver mate- 
rials?” and he said, “Each time we had the ma- 

161 terials delivered, we sent a man down there to meet 
the truck in the street and assist it in getting back 

down there, and to help unload it,” and it was developed 
that Charles Wright, who was an employee of McCloskev & 
Company, who signed delivery slips, and it was admitted 
by Mr. Johnson, the driver of the concrete truck that killed 
Eades, that when they first came there and needed assis¬ 
tance, they had gotten it from Wright, and he was there 
to give that assistance if it was requested; and Mr. John¬ 
son himself said that when he first went there he had asked 
for assistance and had been helped in backing in, but on this 
occasion, and perhaps on others, he had not bothered to 
ask anybody to assist him. although he himself knew that 
in backing what your Honor called a juggernaut, weigh¬ 
ing around 30,000 pounds, he could see nothing in the back 
of the truck and nothing on the right-hand side, and his 
only mode in getting back to the hopper was to so operate 
the truck as to keep the left-hand side of it so close to the 
edge of the breach of the wall and then to the line of col¬ 
umns so that he knew that his right side was clear, and 
never at anv time did Johnson know that somebody had been 
behind him until Knopp flagged him, although Knopp spe¬ 
cifically said that after Eades had made his turn he took 
five or six steps before the truck stuck him at the 
heel. 

162 It then threw him forward and ran completely over 
him, and we do not say that it w’ent far; let us assume 

that it only went 10 feet. If the truck was going slowly, and 
the testimony is it was going not over 3, 4, or 5 miles an 
hour, it could have been brought to a stop. Mr. Johnson 
did not deny that if he had known someone was there, that 
he could have stopped the truck. 

The fact of the matter is that this unfortunate incident 
happened because Henry Lyle Johnson, the driver of the 
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truck, just did not know the man was there until he crushed 
him to death, and the force was such that the wheelbarrow 
of Eades, the one he was pushing, was thrown forward^ as 
your Honor remembers, about 10 or 12 feet. 

So much for the facts as they were developed at the trjial. 

Your Honor ruled, and I am not sure about it after rejad¬ 
ing the testimony, either that there was no negligence es¬ 
tablished—I think perhaps 1 am quite accurate in saving 
that your Honor’s position in the case was that there Cer¬ 
tainly was negligence on the part of Henry Lyle Johnson 
in operating the truck under the circumstances, but !the 
point of your Honor’s view at that time was that Eajdes 
was guilty of contributory negligence as a matter of laW in 
not looking when he came down there. 

163 Let us consider that. Here is a man that conies 
along a blind wall, with an opening, pushing a wheel¬ 
barrow. We do not know how wide the passage was. iVVe 
know it was not a city street. It was narrow, with mate¬ 
rials piled in there between the columns and the breach, 
and on the photograph of what was drawn by counsel for 
the defendants was a portion of the wall; which meant tjhat 
when he went to make his turn, lie did not have to go but 
and do a military left turn, hut made a turn which an ordi¬ 
nary person would, and at that time this truck, which was 
coming down, as demonstrated hv the photograph, and !we 
had offered in evidence a plat which even accentuates it-|—it 
was coming down this diagonal ramp which led down thcjre, 
and which did not come straight out, so that actually thlere 
was even lesser opportunity if a person stood looking out 
through the breach in the wall to see than there wouldj be 
were the trucks coming in on an angle from the right. 

Now, that man comes down there, and I do not think any 
reasonable person would expect that Eades would come Out 
—if lie had his wheelbarrow in front of him, I don’t kijow 
what he would do with it—and look to see whether a trjick 
is coming and then make his turn. He did not do that. iHe 
came out there and there was nothing within the line of his 
vision at the time and he certainly was justified in 

164 assuming that a truck would not come througlji a 
breach in the wall without giving some warning, and 

we will have specific cases to call to your Honor’s attention. 

He made the turn and started down the passageway, |nd 
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Ivnopp fixed it specifically that at the time he made his 
turn, this truck was 3 feet outside the wall. 

The Court. Does not the evidence show that it was the 
practice of these concrete trucks to come down through 
there without having anybody in front of them? 

Mr. Ganse. The evidence of Mr. Johnson shows that he 
did it; that is correct; but I say this, that you cannot say 
that Eades was guilty of contributory negligence as a mat-, 
ter of law because Johnson did not operate his truck as a 
reasonably prudent person would in the circumstances. 

Now, a truck— 

The Court. But if all the other concrete trucks were be¬ 
ing operated the same way, and Johnson knew it? 

Mr. Ganse. You mean, if Eades knew it? 

The Court. If Eades knew it. 

Mr. Ganse. There is not a scintilla of evidence in this 
case about that. 

The Court. He had been working around there some 
time. 

Mr. Ganse. One witness said two weeks. There 
165 were trucks going in and out; we are not trying to 
color this case. But your Honor has to say that no 
reasonable man could find that Eades was not guiltv of neg- 

C 1 v C 1 

ligence in this case. 

In the first place, this is not a case of a pedestrian who 
lias nothing to do. This is a case of a workman engaged in 
the course of his employment, and we found a case which, 
while it did not occur inside a building, it did occur on a 
highway in circumstances which are substantially similar. 

The Court. Which one is that? 

Mr. Ganse. That is Distefano vs. Universal Trucking 
Company, 116 Connecticut, 249. Here was a man who was 
working on a road, concrete highway, that was being laid, 
and they had completed one line of the concrete and were 
going to pour the other. There was one of these paving 
mixers there that trucks back up to and dump a load of 
sand, and so much cement and gravel, and the decedent or 
the injured man was working there with his back to the di¬ 
rection from which these trucks would come. Trucks were 
continually backing up to this paving mixer on the high¬ 
way, and one of them, in circumstances substantially iden¬ 
tical with this, where the driver could not see over the 
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back of his truck at all, just backed over him and caused in¬ 
jury. 

The Court said specifically, and I shall read just 

166 that passage, that upon the evidence before then^ the 
jury could reasonably find that the driver of} the 

truck was not in the exercise of due care in backing his 
truck over the sub-grade where the plaintiff was working 
without giving any signal of his approach and^jfitjhout 
keeping a proper lookout which would have disclosed the 
presence of the plaintiff in the path of the truck, nor cjould 
it be said that the plaintiff was guilty of contributory jneg- 
ligence as a matter of law, for the noise of the paving! ma¬ 
chine and of the passing traffic may well have drowned out 
the noise of the approaching truck. And the verdict wajs set 
aside. 

There are a number of workmen’s cases, and we referred 
them to your Honor, and they arc substantially alike ekcept 
that they did not occur on private buildings. 

AVe have a number of cases substantially similar to this, 
where people backed their cars out of private garages and 
across sidewalks where pedestrians were walking, j and 
there is one case that applies to this accident. 

This person had gone into his garage to get his car out 
and backed out without looking to see who was parsing 
along the sidewalk, and a man was coming along tlierd, ap¬ 
parently engaged in deep thought, with his head down, pay¬ 
ing no attention to where was going, and he! was 

167 struck and injured, and it was argued in that j case 
that he was guilty of contributory negligence as a 

matter of law in so proceeding along the sidewalk and not 
being aware that these garage doors were open and that a 
vehicle might come out of there. 

But the Court said no, that, after all, he was entitled to a 
warning of the backing of this machine, and the courts pave 
gone particularly far in dealing with machines thaf are 
backing up, for one reason: They say that the driver of a 
vehicle proceeding in that situation has such a greatly les¬ 
sened opportunity to see what is behind him, and a les¬ 
sened control of the machine because of the fact that}it is 
not being operated in a forward position, that he shouljd ex¬ 
ercise a greater degree of care in the circumstances than 
lie would if he were proceeding forward, and we say to ivour 
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Honor most earnestly that this is not any new principle. In 
67 A. L. R.—and we found this after filing our memoran¬ 
dum; I will give you the page; it begins at 647, and then 
there is a supplemental annotation bringing it practically 
up to the present time in 118 A. L. R., at page 242, wherein 
all of the cases involving backing automobiles or trucks 
have been collected, and your Honor will be surprised per¬ 
haps to find that in only two cases that we have here in those 
annotations was a directed verdict sustained, and 
168 those under corcumstances that were so obvious that 
the Court could do nothing else, because the person 
was standing there looking at the very vehicle which came, 
in one case, 40 feet and he made no attempt to move, but 
in every other case, and they deal not only with negligence 
in operating the machine, but contributory negligence of 
the person who is injured, they have said it was a question 
of fact for the jury; and we say that here, unquestionably, 
there was a case to go to the jury. 

Your Honor is doubtless familiar with the facts in one or 
two D. C. cases which are not exactly in point, but which we 
have indicated as being persuasive. Your Honor will rev 
member the McDaniel case, Standard Oil Company of New 
Jersey against McDaniel, where a man in one of the streets 
down here in the lower Triangle was proceeding diagonally, 
at a very acute angle, across the street, and had he at any 
time looked he could have seen this Standard Oil Company 
truck coming down. But he did not look, and he was in¬ 
jured. The Court said that that was not a case of contribu¬ 
tory negligence as a matter of law. 

Then, of course, we have the Terminal Ice Company case, 
which we also cite, which was a case where a lady and gen¬ 
tleman were proceeding at an intersection, and this truck 
made a rightliand turn, and it was argued that they 
16D should have seen the truck making the turn and made 
some effort to get out of the way, and there again the 
Court held that there was no contributory negligence as a 
matter of law. 

Then there was the case in which we learned a lesson in 
contributory negligence, that of J. Maury Dove Company 
vs. Cook. I was in that case with Mr. Artli. 

A little girl stood on the curb, waiting for the streetcar 
to come along, and as the car came down the street, she 
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stepped off the curb with a little friend to board the; car. 
This coal truck of the Maury Dove Company was perfectly 
visible, and, in fact, it was testified that her little girl friend 
had jumped out of the way. The plaintiff in the case, how¬ 
ever, the little Cook girl, did not see it. She never locked. 

At the close of the plaintiff’s case—and we had no evi¬ 
dence for tlie defendant, because the driver of the truck! had 
jumped off the truck and fled—we argued that her testi¬ 
mony demonstrated contributory negligence as a matter of 
law, because she verv franklv said that from the time she 
got off that curb until she anticipated getting on the street¬ 
car, she never looked to her left at all. 

The lower court let it go to the jury, and there was an 
$18,000 verdict. The Court of Appeals affirmed it, saving 
that the question of contributory negligence had been 

170 for the jury, and that the Court did not err in refus¬ 
ing to direct the verdict. 

^ i 

The Court. Wasn’t there a question of last clear chance 
there? 

Mr. Ganse. No, your Honor; it was not even hinted jat in 
the case at all. Of course, we had no testimony— 

The Court. I do not sec whv there was not. I do not see 

* j 

why that doctrine would not be an answer to the contribu¬ 
tory negligence in that case, as they were then applying it. 
I do not know that I understand what the doctrine of last 
clear chance is, if it is not that. 

Mr. Ganse. I have given some thought to that doctjrine, 
and it strikes me to be where the defendant was negligent, 
and the plaintiff was found guilty of contributing 
cident, yet the circumstances are such that the 
could have and did have an opportunity to avoid the Occi¬ 
dent, that last act being the proximate cause of the accident. 

The Court. Suppose his negligence had occurred before 
they got into a jam, and, for example, had a bad brake! and 
could not stop. As 1 understand it, he must have a chOnce, 
after he discovers the danger to the other person, to jstop, 
which is diametrically opposed to what the doctrine} has 
been. 

However, we have not that in this case. 

171 Mr. Ganse. That is right. 

The Court. Perhaps we have troubles enough jiere. 

Mr. Ganse. I might say that the reason why it, cannpt be 


to thp ac- 
defendant 
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in the case is because certainly Henry Lyle Johnson himself 

said he would not have known of any chance—he just did 

not know anybody was there. 

» * 

The Court. Do you contend that his act of negligence 
was the failure to have a watchman there? 

Mr. Ganse. The act of negligence was this, in backing 
through a crowded space in a building in which he knew, ad¬ 
mitted he knew workmen had been wj^king, without being 
able to see at all behind him or to the right. 

The Court. Is that his act of negligence? 

Mr. Ganse. Yes. 

The Court. If that is the act of negligence, I do not see 
how lie could have driven in there, because that is the only 
wav he could drive. 

Mr. Ganse. No, he could drive in there this way, the way 
Knopp went in there. 

The Court. Do you also say that the negligence is in not 
having a watchman? 

Mr. Ganse. Yes, and if you will read our cases, and 
Blashfield has a whole chapter on it, you will be con- 
172 vinced, as we are, that there w*as no contributory 
negligence. 

The Court. You are most hopeful, I see. 

Mr. Ganse. I am usually fairly positive about a case. I 
try not to color it. We give some thought to it before we 
bring it to court. 

The Court. You would not be a successful lawver if vou 

•> •* 

did not believe in your case. 

Mr. Ganse. I probably would recommend against bring¬ 
ing the case, and I have, when I did not think that there was 
a prima facie case there. 

The Court. But I think that your opponents are equally 

sure of their position, and I think that is equally true of a 

lot of cases brought in. Of course, you cannot both be right 

in even’ case. But I am certainlv convinced that vou be- 
• • • 

lieve you are right in this case. 

Mr. Ganse. I do, unquestionably. I may tell your Honor 
that these are cases that were 7’eferred to us by an insur¬ 
ance company for an opinion. 

The Court. Perhaps you get paid according to what you 
do. 



I 
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Mr. Ganse. Now, I want to speak of the matter—ajid I 
speak of it without any feeling whatever—of the direction 
of the verdict before the plaintiff had rested. 

I sometimes wonder, and I should say this applv- 

173 ing it to myself, if lawyers have intuition about prin¬ 
ciples before they are backed by specific authority, 

or whether in the past they happened to run across a prin¬ 
ciple and did not remember about it at the time, but when 
your Honor had taken the position that we should not close, 
or that it would be an unnecessary and a futile thing to 
close this case, there immediately ran through my mind the 
procedural principle—and if I am interested in it, it i$ be¬ 
cause I am interested in it perhaps impersonally—[that 
when a lawyer goes to the appellate court, if the trial court 
should have erred on one point, and was correct in its ruling 
on any other point, there is no error and the judgment 
would be affirmed; and, secondly, that a party litigant may, 
in support of his declaration, offer all of the evidence wjhich 
is material, competent, and relevant to support the allega¬ 
tions of it. 

I will tell vour Honor that we lived, or I lived with com- 
pensation subrogation cases for four years in connection 
with the Aetna Life Insurance Company vs. Moses case,j and 
1 read practically every decision in the books, and the |dec- 
laration which we filed in this case is the result of mcjntal 
impressions beyond the average by far, and I am convinced 
that I know something about what are the essential ele¬ 
ments necessary to be proved to establish a third 

174 party negligence subrogation compensation case—es¬ 
pecially in view of the fact that the statute has been 

termed by the Supreme Court of the United States as! not 
too happily phrased and, in fact, impossible of reconciling 
one provision with another. 

We brought this case under Section 33 of the Act and 
tlie decisions of the two cases which fix the fundamental 
principles, Aetna Life Insurance Company against Moses 
and Doleman vs. Lavine, which modify the Act in so far as 
parties plaintiff are concerned; and when we went to the 
Supreme Court of the United States on a demurrer to the 
declaration in the Aetna Life Insurance Company against 
Moses case, all that was presented to the Supreme Cpurt 
was this: Did that declaration state a cause of action? 
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And Mr. Justice Stone, in writing the opinion, said that it 
did and he enunciated some of the substantive principles 
which of course would control these cases. 

Now, at the conclusion of the testimony of three wit¬ 
nesses in our case here, your Honor had stated that you 
were convinced that we had not made out a prima facie case. 

The Court. I do not think I put it that strong. I think 
I suggested that there was a question about it, or that I 
assumed there would be a motion on it. 

Mr. Ganse. In reading it as I do, I think my statement, 
at least from my particular point of view, is war- 
175 ranted; and that unless there was additional proof to 
establish negligence, the Court would not be disposed 
to hear additional evidence in the case. 

I mav sav to vour Honor that a case is purelv a case with 
me; it is all water over the dam after it is terminated, and 
yet I will put up the best presentation of the case that I can 
justifiably on the facts and the law. 

The Court. Well, of course, 1 realize that. I have had 
some experience with you, and I know that you try the case 
to the best of your ability and prepare it thoroughly. So I 
know that when you come into court, all I need to do is lis¬ 
ten and I get all that there is to that side of it. 

Mr. Ganse. And we feel that it is due this Court, or any 
court, to prepare the case thoroughly. It might be— 

The Court. I wish that you could transmit some of your 
thoroughness to some of your brothers. 

Mr. Ganse. Now, mav I call vour Honor’s attention to 
the case of French vs. National Laundry Company, in 31 
Appeals, 105—I refer, of course, to our Court of Appeals— 
which dealt with a situation which was very similar to this, 
except that our case had a good many subrogation and com¬ 
pensation angles that an ordinary case does not have. 

This French case was an appeal by the plaintiff 
170 from a judgment of the Supreme Court of the Dis¬ 
trict of Columbia on a verdict directed by the Court 
in an action to recover damages for personal injuries, and 
the action of the lower court was reversed. Here is the 
language of the Court of Appeals, and it is comparatively 
short: 

“The chief question before us is whether or not the trial 
court erred in thus summarily disposing of the case. We 
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are clearly of the opinion that this was error. The rulje to 
be applied to the action of the court in this case is absolute, 
and will admit of no exception. The strict rule applied 
where the court peremptorily instructs a verdict, ei;her 
when plaintiff rests its case in chief, or when all the evi¬ 
dence, both of plaintiff and of defendant, has been Sub¬ 
mitted, has no application here. Plaintiff had not rested 
her case. The record is silent as to whether or not she jhad 
further evidence to offer. The fact remains that she jhad 
not rested, and, until she did, she had the manifest r ight 
to offer additional evidence in support of her declaration. 
The action of the court in instructing the jury to return a 
verdict for the defendant, under the circumstances l^ere 
disclosed, would constitute error in any case. Plaintiff jwas 
not bound to establish her case by her own evidence, or by 
a particular number of witnesses. The record dis- 

177 closes that others were present when the accident 
occurred, and it is fair to presume that plaintiff had 

other witnesses to offer in support of her declaration. The 
testimony of the persons present, it is reasonable to assume, 
would have thrown much light upon the case. Evjery 
presumption must be resolved against the court, when it 
assumes to deprive a litigant of the right to produce com¬ 
petent witnesses in support of a declaration, which| if 
proved, would justify a recovery. 

“It is unnecessary for us to consider in detail the ques¬ 
tion of negligence, except to suggest that we are clearly of 
the opinion that, on the evidence of plaintiff as disclose^ by 
the record, sufficient issue was raised to warrant the sub¬ 
mission of the case to the jury. On this evidence alone, the 
trial court committed reversible error in instructin g j the 
jury to return a verdict for the defendant. 

“The judgment is reversed with costs, and the court is 
directed to grant the plaintiff a new trial.” 

Counsel in their memorandum have asserted that she had 
other witnesses—but did she? I call your Honor’s atten¬ 
tion to this specific statement by the Justice writing |the 
opinion: 

“The record is silent as to whether or not she had 

178 further evidence to offer. The fact remains that she 
had not rested, and until she did, she had the mani¬ 
fest right to offer additional evidence in support of her 
declaration. 
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I call your Honor’s attention to that language—it is not 
in support of negligence, but in support of all material alle¬ 
gations of the declaration which of course would be essen¬ 
tial to make out a case on not only the negligence, but dam¬ 
ages and other elements that are inherent. It does not say 
to establish negligence, but it says to establish her case, 
meaning the overall allegations of the declaration. 

In other words, they held that there was no contributory 
negligence as a matter of law; and we say that, in our case, 
we feel and most sincerely so, that we had made a case 
which it was for this jury to determine as to whether or not 
Eades was guilty of negligence contributing to this acci¬ 
dent, and certainly whether or not this man Henry Lyle 
Johnson operated that truck, built as it was and constructed 
as it was, in that particular place, as a reasonably prudent 
man would have operated it under like circumstances; and, 
secondly, that we had a right, most respectfully, to offer in 
support of our declaration, elements which if we had not 
proved the appellate court might say, “Well, we are 
170 sorry; there may have been a case of negligence here, 
and there was no contributory negligence, but you 
have not proved the other elements which are fixed by your 
declaration and by the statute and by the two decisions in 
the Supreme Court.” 

So we sav that vour Honor should grant a new trial in 
this case, so that we may offer our evidence. Whether the 
Court, be it your Honor, or anyone else, takes the same 
view after all the evidence is in or not is a matter with 
which I have no real legal concern—I have a concern, of 
course, for the client, but we do feel that we should be per¬ 
mitted to put before the Court a complete case, and then 
hew to the line and let the chips fall where they may and 
we would then stand ready either to take an appeal or not 
to take an appeal or to move again for a new trial, which¬ 
ever may be the most effective. 

The Court. As to the second point, of course there is a 
very substantial difference on that question of negligence 
between this French case and this one. 

Mr. Ganse. We were not citing it for that. 

The Court. In that case they did not admit that they had 
given all of their evidence, and the Court thought that that 
point was so plain that it was not necessary to discuss the 
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rest, but in this particular case I thought that by agreement 
we had disposed of that question. I could not fjorce 

180 you to consent to have argument, but you did con¬ 
sent to it. 

Mr. Ganse. No. Your Honor and I may have misuiider- 
stood one another. At one point in the transcript, yop did 
say— 

The Court. What was the stipulation? 

Mr. Edwin A. Swingle. Here is the record. 

The Court. 1 may have been incorrect about it. I cbuld 
not for the life of me say which is right, for I sometimes 
say one thing when I mean another, and this may be one of 
the cases where I did. 

Mr. Ganse. I had already told counsel at the trial tjable 
that I would not consent to having a motion made— 

The Court. If you will just permit me, page 92, wpere 
you consented, where you said “No objection,” I thought I 
said something there “without prejudice.” 

Mr. Ganse. That is right. 

Mr. Edwin A. Swingle. On page 78 also, where we hjad a 
colloquy— 

The Court. I said something about “without prejudice” 
at that particular point. 

Mr. Ganse. My understanding w r as this. Your Honor 
wanted to hear and w r as entitled to hear our view of the 
question of negligence and contributory negligence even 
before the close of the plaintiff’s case; but with re- 

181 spect to giving your Honor the right, or waiving or 
consenting, to direct a verdict before our case was 

closed, I had specifically said, and it is here at page -j— it 
begins on page 76 and it goes through 77 and 78. 

The Court (reading from the record): 

“The Court. If you will tell me now that you hav£ all 
the evidence of negligence, I do not think I am justified in 
hearing the other evidence. 

“Mr. Ganse. I do not w r ant to take that position, ajid I 
will say that I will not agree to it. 

“The Court. I have some authority here over the coprse 
the testimony should take. I will request that the resjt of 
your testimony be on the question of negligence.” 

And I confess that T was agreeably surprised when you 
said “No objection” on the other. 
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Mr. Ganse. My objection was this: Your Honor had a 
question in your mind as to whether we had established neg¬ 
ligence and contributory negligence, and wanted to hear 
argument on it— 

The Court. If I may interrupt you here, I thought I said, 
at the bottom of page 92—“If negligence is not proven”— 
I thought I said “without prejudice to proceed if I 

182 decided in your favor.” 

Mr. Ganse. I wanted to put in the whole case. In 
other words, my view of it was this, that your Honor had a 
question about negligence, and I was prepared to argue it, 
but I could not close the case until I had put in the addi¬ 
tional evidence. 

The Court. May I ask you a practical question? Do you 
think you have in the record adequate evidence to take your 
case to the Court of Appeals on the other points? 

Mr. Ganse. I do not. 

The Court. On which points is the evidence missing? 

Mr. Ganse. My difficulty would be this: In the first 
place, we have to establish negligence— 

The Court. Of course, that is fundamental. 

Mr. Ganse. If there is no negligence, there is not any 
case. On the other hand, if there is no dependency, there 
is no case. Under the statute and the decisions, vou have 
to prove in this case, it so happens, dependent next of kin 
who were beneficiaries of the Compensation Act, and they 
must be under 18, and they must be legitimate children. 
You have to prove likewise that there were dependent next 
of kin who were over the age qf 18, because in Doleman vs. 
La vine— 

The Court. Mav I ask counsel on the other side, do vou 
raise any question on that point ? 

183 Mr. Edwin A. Swingle. Xo. Your Honor will 
recall that we admitted and stipulated on the record, 

following pages 92, all of those things, every one of those 
things. 

The Court. This question irks me a little, because that 
apparently was the final end of it. I thought I was really 
doing you a favor. 1 run across cases where they have 
great difficulty in proving marriage, and 1 asked my ques¬ 
tion in perfectly good faith. 

Mr. Edwin A. Swingle. We have admitted all of those 
things. 



MARIA FADES FT AL. VS. CAPITAL MATERIALS CO. FT AL. |13 

Mr. Ganse. You have not admitted that. 

The Court. Suppose that they should admit it? 

Mr. Ganse. It won’t satisfy me. 

The Court. Whv? 

Mr. Ganse. For this reason: I am taking the positive 
and definite position—and I do not waste the Court’s time; 
my case may be long, but that is not my fault; it is the fa^ilt 
of the type of case that I have, but I am taking the posi¬ 
tion that I have the right to prove a case so long as I ask 
questions and present evidence which is of a relevant and 
material nature, and so long as I do- not deliberately wajste 
time, and which evidence goes to establish the allegations 
of the declaration. 

184 The Court. Even though the Court has held that 
there is no liability? 

Mr. Ganse. Yes. 

The Court. Well, now, I think that that is a very funda¬ 
mental question. I distinctly disagree with you. If fhe 
Court, especially in the present when we are 2,000 cakes 
behind, should go through merely a formality, I think :he 
time is lost. 

Mr. Ganse. I will say to the Court in all respect that ;he 
mere fact that there may be as many as 15,000 cases be¬ 
hind our case, where we waited patiently for it to come! to 
trial, whether it be a case that would take one hour or jsix 
weeks, that fact does not preclude the litigant before the 
Court from presenting his case in chief and from pjre- 
senting the evidence which is in support of his declaration. 

The Court. You know, if these facts had been stated in 
so detailed a way in your opening statement, you would 
have been out of court. If you do not state liability in 
your opening statement, the Court then has a duty of di¬ 
recting a verdict against you. 

Mr. Ganse. After giving me an opportunity to state! it. 

The Court. I think, Mr. Ganse—of course, I am not spy¬ 
ing about the main proposition. I want to read your ca^es, 
but on this I assume that counsel here would | be 

185 willing to stipulate, on those different questions.! 

Mr. Ganse. I may say to your Honor that we 
came into this court with issues made, and I think I kriow 
enough of trial practice to know how to protect my clierit’s 
interests, and counsel will never make issues in the recprd 
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of the case and stipulate me out of court or give me stream¬ 
lined justice by a stipulation from the trial table. When 
I go to the appellate court, I have a right, whether I take the* 
time of this court and your Honor—and l know that there 
are 2,000 cases; 1 have got some of those, but still that does 
not preclude me from proving my case, as long as I proceed 
efficiently. 

The Court. Do you mean to say that if we stipulate 
that one of your claims is correct, I have not the right to 
accept that? 

Mr. Ganse. I have the right to close my case in chief, 
and to offer evidence in support of my declaration. They 
have made issues— 

The Court. Let me interrupt you there. They admitted, 
for the purpose of this case, that two of the defendants 
were engaged in a joint enterprise, and that they were 
both the employer of Johnson. You accepted that without 
taking evidence on it. You do not mean that you had a 
right to refuse to accept that, and had the right to 
186 take the evidence on that proposition ? 

Mr. Ganse. I am not so sure I would not have the 
right to refuse the stipulation made at the trial table, 
for this reason— 

Mr. Edwin A. Swingle. We have already— 

Mr. Ganse. Now—1 find Mr. Swingle most difficult to 
try cases with, for one reason that— 

The Court (interposing). I think one reason is— 

Mr. Ganse (continuing). —he interrupts me. 

The Court (continuing). —he prepares them just as well 
as you do. 

Mr. Ganse. And 1 am not so sure he is not deliberately 
obtuse sometimes. I am saying that advisedly. 

The Court. Let us not get into that. We have had 
enough of that in this case. 

Mr. Ganse. Now, then, I want to speak impersonally. 
There are lawyers with whom you can go to trial knowing 
that your issues are thus and so. When counsel make is¬ 
sues on the pleas or answers for the purpose of putting me 
to the burden of proving them, when they are prepared 
to stipulate at the trial of this case that certain facts are 
so, and then they deny it, I charge them with bad faith in 
the filing of pleas at that time. 
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The Court. I think it is quite customary—it Cer¬ 
tainly was up to the time of our pretrial practice— 
for lawyers to let the opponent prove it. So far as j< 
enterprise is concerned, I can imagine that there is s< 
debate about it, and it is not always a clear proposition. 

Well, now, I think I get your position about it. jOf 
course, I thought that the Court of Appeals wanted yori to 
bring up as small a record as possible, and not to encumber 
the record with evidence on undisputed questions. Cer¬ 
tainly it would seem to me that you are protected if you 
offer to prove things and I refuse to let you do it. Cer¬ 
tainly the Court of Appeals cannot then say that ^ou 
have not proved them. 

Mr. Ganse. All I can say is—and 1 am like the lfite 
Will Rogers—that all I know about the principles will h4ve 
to be what I see in this French case, and there was no ofifer 
in that case to make any further proof. The Court said 
that until the plaintiff affirmatively rests, there is a duty 
on the part of the Court to hear the testimony, and I do 
not see that we were wasting the Court’s time except in 
so far as your Honor had decided that we had not estab¬ 
lished negligence. Your Honor surely would not say that 
the other elements of the case are not pertinent and rele¬ 
vant and material. You did say that the very basis of bur 
case was not there, and that you did not think we 
188 ought to take the time to establish the rest of j it, 
and my reply to that is the French case, plus the 
fact that when we get into the appellate court, I do i|ot 
want them to say to me, as they have said to lots of law¬ 
yers, “Well, we think the Court erred in doing this, but, 
unfortunately, you did not do that, and for that reason 
we cannot help you, because if the lower court is right pn 
anv ground, there is not reversible error.” 

I am sure that your Honor will feel that I do not have 
any personal feeling about your Honor’s action, except 
this, that we wanted to rest our case, prove it as we rea¬ 
sonably should in the light of the allegations in the decla¬ 
ration, and then if your Honor chose to direct a verdict, 
I would be the last one on earth to do anything about | it 
except to see if I could not get it reversed in the appellajte 
court. 



116 MARIA EADES ET AL. VS. CAPITAL MATERIALS CO. ET AL 


Argument of Mr. Edivin A. Swingle On Behalf of the 

Defendants 

Mr. Edwin A. Swingle. If your Honor please, 1 do not 
see that my opponent has made any argument today that 
he did not make at the time of the trial. He has attempted 
to substantiate one part of his argument by the French 
case, and I don’t recall that he had that at the trial—he 
may have had— 

Mr. Ganse. I did not. 

189 Mr. Edwin A. Swingle. But I don’t recall one way 
or the other. 

The French case and this case are entirely different 
questions. In reading the opinion, your Honor may have 
caught this—I don’t quite get the meaning of it, except it 
means that there were other witnesses in the case on the 
pertinent question involved that the Court did not allow 
to testify, but the Court said in one part of its opinion in 
the French case— 

“The record is silent as to whether or not she had fur¬ 
ther evidence to offer.” 

Then, about two sentences or so after that, we find these 
words— 

“The record discloses that others were present when the 
accident occurred, and it is fair to presume that the plaintiff 
had other witnesses to offer in support of her declaration. 
The testimony of the persons present, it is reasonable to 
assume, would have thrown much light upon the case. 
Every presumption must be resolved against the Court 
when it assumes to deprive a litigant of the right to pro¬ 
duce competent evidence in support of an allegation which, 
if proved, would justify a recovery.” 

Then the court further said that the trial court 

190 erred in directing a verdict under the circumstances 
there disclosed. 

Now, those circumstances are entirely different, of course, 
than the circumstances in this case. In the first place, 
Mr. Ganse said, without question, that he had no more 
evidence to offer—well, when we first came to the bench, 
he said he did have one other witness, Mr. Johnson, and 
he put Mr. Johnson on and examined him. Then he an¬ 
nounced that he had no other evidence to offer, and your 
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Honor asked him whether or not he would consent to the 
hearing of my motion for a directed verdict, and on bage 
92 he said he had no objection to it and participated] and 
vociferously opposed that motion, and the record shows 
what he said. 

Now, after that had been concluded, that argument! had 
been concluded, then Mr. Ganse was given an opportunity 
to and did get in the record all of the other matters about 
which he is contending here, which have nothing to do {with 
the question of negligence, and we stipulated and admitted 
all of those things, and all the way from page 92 tol the 
end of the record that is taken up by admissions that we 
made, so that everything is in the case. 

The Court. I do not know whether he finished on the 
question of dependency or not. 

Mr. Edwin A. Swingle. We admitted his sxate- 

191 ment that there were eight children and one grand¬ 
child, that four of them were under 18 and four of 

them were over 18, whatever the record shows about that. 
We admitted everything he asked us to admit with respect 
to it, and he then said on that particular page that those 
over 18 would not be able to recover under the Compensa¬ 
tion Act, and we admitted all of that. 

Mr. Ganse. Wasn’t that argued? 

Mr. Edwin A. Swingle. Xo, sir, we admitted everything, 
and your Honor at the very last gave him an opportunity 
to put in everything further he wanted, and the record 
says, “Xo, your Honor, that is all,’’ and your Honor then 
proceeded to direct a verdict. 

The Court. I thought 1 had: but if upon going ovei the 
record, he finds that he has not— 

Mr. Edwin A. Swingle (interposing). We are still will¬ 
ing that that be done, if he finds anything like that in {that 
record. 

Mr. Ganse. Your Honor will find that in the closing of 
our discussion, 1 was there specifically arguing that there 
was additional evidence I wanted to offer, not that tjhere 
was a stipulation about that, in the last two or three pages. 

The Court. Well, Mr. Ganse, the record does show that 
T offered you the opportunity to proceed. 

192 Mr. Ganse. Your Honor knows why I did not 
proceed. 



118 MARIA EADES ET AL. VS. CAPITAL MATERIALS CO. ET AL. 

Mr. Edwin A. Swingle. My opponent can hardly charge 
the Court with his failure to proceed. He had the oppor¬ 
tunity and he did proceed considerably from page 92 on, 
and, as I understood it, got in by our admission or by the 
testimony of witnesses on the stand all that he wanted. 

But in any event the point I make is this, that I think 
the Court was perfectly right, or would have been right 
even in not allowing Mr. Ganse to have proceeded any fur¬ 
ther than the evidence on the negligence, when he an¬ 
nounced to the effect that he had no further evidence on 
that question. It has been decided by several cases, and 
the references are in our brief, on page 6; and this is the 
statement we have at the top of page 6 of our brief, the 
first paragraph—your Honor can read it right there— 

The Court (to Mr. Ganse). Have you examined the 
cases ? 

Mr. Ganse. I have not had an opportunity. 

Mr. Edwin A. Swingle. But the point I make there is 
this— 

The Court (to Mr. Ganse). You have had the brief for 
a week, and he says that this quotation— 

Mr. Ganse. On page what ? 

The Court. On page 6 of his brief, that it is 
193 directly in point on the position that I have taken. 

Have you the volume here? 

Mr. Edwin A. Swingle. No, but we can send for it. 

Mr. Ganse. I happen to have gotten the citation from 
the French case from Corpus Juris. 

The Court. Did you have this paragraph that he re¬ 
fers to? 

Mr. Ganse. Yes. 

The Court. Did vou find anv cases to the contrary, 
that supported you ? 

Mr. Ganse. No, your Honor. I might say to you— 

The Court. Did they just make that up out of whole 
cloth ? 

Mr. Ganse. 1 do not know. I have not read this memo¬ 
randum. As your Honor knows, I have been in this court 
for a week, but I must say that we looked at the question 
of when the Court may direct a verdict— 

The Court (to Mr. Swingle). Had you finished? 
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Mr. Edwin A. Swingle. I think so. T started out by sav¬ 
ing there was nothing new— 

The Court. I am not urging you to finish. 

Mr. Edwin A. Swingle. I think I have nothing further 
to say with respect to it. It would be repeating what I have 
alreadv said. 

The Court. It sounds like a connnensense prop- 

194 osition; but, as Judge Hitz used to say, it is prob- 
ablv wrong if it is common sense. 

(Here the Court read the paragraph around which |the 
discussion was centering, but in a manner that was unin¬ 
telligible and incapable of being understood and reported 
by the reporter present.) 

The Court. Well, let us get the case cited. 

Mr. Ganse. It was a Massachusetts or Connecticut qise. 

The Court. Now, will you proceed, Mr. Ganse? 

I 

| 

Closing Argument by Mr. Leonard J. Ganse 

Mr. Ganse. I do not think there is much more I can stay, 
except that we rely on what our own Court of Appeals jhas 
said. Counsel may not, I submit, take an isloated para¬ 
graph or phase from an opinion and submit it as control¬ 
ling; there might be a dozen other cases in other .juris¬ 
dictions from which that might be done. But here is bur 
controlling opinion, and it says that we may offer our 
evidence, not in support of an issue, but in support of 
a declaration. I assume that Air. Justice Van Orsdel ubed 
the words “in support of a declaration” advisedly. J^his 
is a word of art, not a mere layman’s choice of language. 
And the reason for that, it seems to me, is so ohvibus 
from the standpoint of trial and appellate practice. 

195 The books are just full of decisions where lawvjers 
have gone up on one point and failed to prove 

another point, and the Court says that it is true tjbat 
you should not have had the ruling you did get on the 
point you objected to, but, unfortunately, the court would 
be correct because there was no evidence on the other 
point,—and it was from that standpoint, of our having a 
record made up, that I should have been allowed to pro¬ 
ceed. The record might be long, or it might be short, hut 
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we would not put anything into it that was not necessary, 
for we are familiar enough with the rules of the Court of 
Appeals to know that you must not burden a record with 
unnecessary matter. But we did have necessary element to 
prove, and 1 certainly take issue with counsel’s statement 
that they had stipulated about dependency-—and that is 
the very point on which Doleman against Lavine went to 
the United States Supremo Court—because, on practically 
the last page, when I had put the widow on the stand and 
asked her when thev were married, it was necessarv to 
establish the legitimacy and the ages of the children, and 1 
did not even get that far; and except for my opening state¬ 
ment vcur Honor would not know that there were children 
under 18 vears of age and children over 18 vears of age. 

The Court. Yes; you had told me that after the open¬ 
ing, I am quite sure. 

196 Mr. Ganse. That was during argument. But 
what 1 have in mind is this, that there were eight 

children, and your Honor would not know now what the 
respective ages of the children were, and what their re¬ 
lationships were to the decedent—could not possibly know. 

Mr. Edwin A. Swingle. 1 object to that. 

The Court. If you expect the Court of Appeals to de¬ 
cide for you on that point, then you think they are much 
more technical than I do. 

Mr. Edwin A. Swingle. 1 object to counsel’s statement, 
because all of those ages are stated in the compensation 
record which we tendered. 

Mr. Ganse. That is not so, either. I am familiar with 
the compensation record, and it does not have the age of 
a single person over 18 years of age, and if you looked at 
it, you know that it does not. 

Mr. Edwin A. Swingle. I shall not pursue any personal 
matter. 

Mr. Ganse. 1 have that record here. I do not like mis¬ 
statements. 

Mr. Edwin A. Swingle. The relevanev of anv over 18 
would not make anv difference. The exact age of anv over 
18 would not make any difference in this case. 

197 Mr. Ganse. You, of course, and I do not agree on 

fundamental principles. You have never looked into 

that record. That is vour difficultv. 

» • 
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The Court. This Massachusetts case seems to be directly 
in point, in support of the view that I took; at least, I have 
only glanced at it. 

Read the opinion, not the syllabus. 

Mr. Ganse. I am reading the opinion, which has this 
sentence: 

“Before the order was made, the judge ascertained jfrom 
the plaintiff that all the evidence bearing on that issujs, ex¬ 
cept such as was cumulative, had been introduced or was 
contained in an oral offer of proof made by the plaintiff. 
When satisfied that the plaintiff had thus submitted all 
the material evidence in support of this issue, the ;judge 
was justified in making a ruling thereon, without taking 
the time of the court to hear further evidence.” 

The Court. Isn’t that precisely what T did on the ques¬ 
tion of negligence? 

Mr. Ganse. It may be. But I still say it is in the teeth 
of the decision of the Court of Appeals, and your Honor’s 
ruling in effect would reverse the Court of Appeals. 
198 The Court. All right. I will take the matter 
under consideration. 

Will one of you let me have a copy of the record? 

Mr. Edwin A. Swingle. You may have mine. 

The Court. Is this complete? 

Mr. Edwin A. Swingle. It is. 

The Court. Do you concede that this page 92—-ari you 
satisfied with that, as to what transpired? 

Mr. Ganse. I am saying to your Honor what my under¬ 
standing at the time was, that while I was prepared to 
discuss and hear arguments on negligence, I was not £oing 
to permit the case to be closed until I had closed my case. 

The Court. You are not satisfied with this statement on 
page 92? 

Mr. Ganse. I say that there may have been no objection 
to considering it then. That was my understanding of it, 
and your Honor recognized that. 

The Court. I am just trying to find out whetheif you 
think that is a correct report of what took place. 

Mr. Ganse. Your Honor does not want me to question 
the reporter who was at the trial of the case? I assume 
he got whatever he heard, and I may not have expressed 
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what was in my mind. As your Honor says, we sometimes 
say the direct opposite. 

199 The Court. If you are satisfied with it, all right. 
I do not think it contains all I said. 

Mr. Gansc. I have distinct recollection, as your Honor 
says, of hearing you say something about “without prej¬ 
udice” which does not appear here. 

The Court. I think I said “without prejudice to your 
right to proceed if I did decide in your favor.” 

Mr. Ganse. I will put the direct answer to that state¬ 
ment to your Honor: If your Honor decided in my favor, 
there could not be any prejudice, because 1 would naturally 
proceed. 

The Court. Then you don't think that it is necessary to 
add anything more? I do not care myself. Leave it as it 
is, or do you think anything ought to be added? 

Mr. Ganse. I would be asking the Court to add some¬ 
thing that the reporter has not got. I do not think I can 
do that. I am simply telling you my own reaction was 
that we could discuss negligence for three hours if neces¬ 
sary, but, having taken the position that I do, I was not 
going to permit the case to be decided before all of my evi¬ 
dence was in. 

The Court. Very well, then. 

Mr. Ganse. Does your Honor wish to keep that photo¬ 
graph? 

The Court. You have another copy? 

Mr. Ganse. I can get another copy of it. 

200 The Court. You keep it, if that is the only copy. 

Mr. Ganse. It won’t be difficult to reproduce it. 

The Court. I can lose things as fast as anyone else can. 

(Thereupon, at 11:2o o’clock a. m., the hearing of argu¬ 
ments on the motion for a now trial was concluded.) 




























202 


MARIA EADES KT AI.. VS. CAPITAL MATERIALS CO. ET ALJ 125 

Notice of Appeal 

Filed December 23 1939 

# * * 

Notice is hereby given this 23rd day of December, 1939, 
that Maria Fades, Administratrix of the Estate of Gebrge 
Fades, Deceased, in her own right as administratrix,! and 
also to the use of The Aetna Casualty and Surety Company, 
a corporation, and to the use of McCloskev and Company, a 
corporation, statutory trustee for Maria Eades, widow, and 
Sally Eades, Hattie Eades, Paul Eades, and Alice Eades, 
dependent infant children, of George Eades, deceased, 
Plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 31st day of October, 1939, in favor 
of Capital Materials Company, Inc., a corporation,; and 
Edward A. Hoffmeister, defendants herein, against jsaid 
Maria Eades, Administratrix of the Estate of George 
Eades, Deceased, in her own right as administratrix, and 
also to the use of The Aetna Casualty and Surety Company, 
a corporation, and to the use of McCloskev and Company, 
a corporation, statutory trustee for Marie Eades, widow, 
and Sally Eades, Hattie Eades, Paul Fades, and Alice 
Eades, dependent infant children, of George Eades, de¬ 
ceased. 

LEONARD J. GANSE, 

Attorney for Plaintiff'. 

Memorandum 

December 23, 1939 

Cost bond ($250.00) on appeal—filed. 

203 Statement of Points 

Filed December 28 1939 
* * # 

i 

Conies now Maria Eades, Administratrix of the Estate 
of George Eades, Deceased, etc., appellant herein, land 
states as the points upon which she intends to rely on the 
appeal herein, the following: 

1. The Trial Court erred in excluding certain evidence 
offered on behalf of the plaintiff herein. 
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2. The Trial Court erred in instructing and directing the 
jury to return a verdict for the defendants herein. 

3. The Trial Court erred in holding that plaintiff failed 
to establish negligence on the part of the defendants. 

4. The Trial Court erred in holding that the decedent, 
George Eades, was guilty of contributory negligence as a 
matter of law. 

5. The direction of the verdict, and the judgment en¬ 
tered thereon, was contrary to the evidence. 

6. The direction of the verdict, and the judgment en¬ 
tered thereon, was contrary to law. 

7. The Trial Court erred in directing a verdict for the 
defendants and in entering judgment thereon, before the 
close of the plaintiff’s case. 

8. The Trial Court showed partiality, bias, and prejudice 
against the plaintiff, and her counsel, in the trial of the case. 

LEONARD J. GANSE 
Attorney for Appellant, 

Maria Eades, Administratrix 
of the Estate of George Eades, 
Deceased, etc. 

204 Order for Transmittal of Original Documents 

and Exhibits 

Filed January 19 1940 
* # # 

(Law Nos. 89025-063-160-161) 

Upon consideration of the motion for transmittal of 
original documents and exhibits to the United States Court 
of Appeals for the District of Columbia filed by the plain¬ 
tiff herein, and upon consideration of the stipulation of 
counsel for the respective parties plaintiff and defendant 
annexed thereto, it is by the Court this 19th day of Janu¬ 
ary, 1940, 

ORDERED that the original documents and exhibits in 
said motion and stipulation specified shall be transmitted 
to the United States Court of Appeals for the District of 
Columbia. 

JESSE C ADKINS 
Justice 
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We consent: 

LEONARD J GANSE 
Attorney for Plaintiff 

SWINGLE & SWINGLE 
By Ernest A. Swingle 
Attorneys for Defendants 

__ 

205 Designation of Record 

Filed December 28 1939 

* # # 

Now comes Maria Fades, Administratrix of the Estate 
of George Eades, Deceased, etc., the appellant in the abcjve- 
entitled cause, and designates the parts of the record td be 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on 
appeal, namely: 

1. Caption. 

2. Declaration (First Count only). 

3. Praecipe entering Second and Third Counts of Decla¬ 
ration “Withdrawn.” 

4. Plea of defendant Capital Materials Company, Inc. 

5. Plea of defendant Edward A. Hoffmoister. 

6. Demand for jury trial. 

7. Pretrial order. 

8. Verdict and judgment. 

9. Motion of plaintiff for new trial. 

10. Order overruling motion for new trial. 

11. Memo overruling motions for new trial. 

12. Reporter’s transcript of testimony and of arguments 
on motion for new trial, with Exhibits. 

13. Notice of appeal. 

14. Notation of filing of bond for costs on appeal. 

15. This designation. 

LEONARD J. GANSE 
Attorney for Appellant, Mdria 
Eades, Administratrix of jtlie 
Estate of George Eades, be- 
ceased, etc. 

Service of copy of the foregoing Designation of Record 
is herebv acknowledged this 26" day of December, 1939.! 

SWINGLE & SWINGLE 
Attorneys for Defendants .! 
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206 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , 55; 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 205, both inclu¬ 
sive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 89025 at Law, 
wherein Maria Fades, Administratrix of the Estate of 
George Fades, Deceased, &c., is Plaintiff and Capital Ma¬ 
terials Company, Inc*., a corporation, et al., are Defendants, 
as the same remains upon the files and of record in said 
Court. 

TN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of January, 1940. 

CHARLES E. STEWART, 
(Seal) Clerk. 

By CHAS. B. COFLIN, 
Assistant Clerk. 

Endorsed on Cover: No. 7587 Fades, Administratrix &c. 
Appellant, vs. Capital Materials Company, Inc. et al. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jan 31 1940 Joseph W. Stewart, Clerk. 
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IN THE 

Slntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 194-0. 


Xo. 7587. 


Maria Eadf.s, Administratrix of the Estate of Georg 3 
Fades, Deceased, in her own right as Adminis¬ 
tratrix, and also to the use of The Aetna Casualty 
and Surety Company, a corporation, and to the 
use of McCloskcv and Company, a corporation, 
Statutory Trustee for Maria Fades, Widow, and 
Sally Fades, Hattie Fades, Paul Fades, and Alice 
Fades, dependent infant children of George 
Fades, Deceased, Appellant . 

v. 

Capital Materials Company, Inc., a corporation, and 
Edward A. Hoffmeister, also known as Edward Aj. 
IIoffmkister of C, and E. A. Hoffmeister. 


BRIEF ON BEHALF OF APPELLANT. 



o 


JURISDICTIONAL STATEMENT. 

This case is one of four companion cases 1 in which 
appeals have been taken by Maria Eades, Adminis¬ 
tratrix of the Estate of George Eades, deceased (plain¬ 
tiff below), from judgments entered by the District 
Court of the United States for the District of Colum¬ 
bia upon verdicts directed in favor of the defendants. 
(R. 20-21.) These judgments were entered on Octo¬ 
ber 31, 1939. (R. 20-21.) Motions for New Trial were 
filed on November 8, 1939 (R. 21-22), but were over¬ 
ruled on December 6, 1939. (R. 22.) Notices of Ap¬ 
peal were filed December 23, 1939. (R. 125.) Cost 

Bonds on the appeals were given. (R. 125.) 

This Court’s jurisdiction is derived from Code D. C. 
1901, Sec. 226 ((’ode D. C. 1929, Title 18, Sec. 26). 


STATEMENT OF CASE. 

The action herein is a statutory jury action,- brought 
under the provisions of the District of Columbia Work- 

' The companion cases, ponding in this Court under Stipulations to 
Abide, and Motions to Dispense with Printing Records and Filing 
Briefs, are Docket Numbers 7588, 7589, and 7590. 

Because of varying parties defendant, and under then existing rul¬ 
ings, these actions could not be brought in separate counts of the Dec¬ 
laration in the instant case. Cf. Kntrx v. Rcdwinc, 61 App. D. C. 179, 
59 F. (2d) 304 (holding that master and servant could not be joined 
in same action). Certain Justices in the court below also were holding 
that the defendants in all counts of a declaration must be identical. 
Cf. H. Ilerfurth, Jr., Inc., v. Bertrand R. Acker, et al. Law No. 89312 
(considered by this Court in Acker v. 77. Ilerfurth, Jr., Inc. (decided De¬ 
cember 26, 1939), .... App. D. C.. Advance Sheets 110 F. (2d; 

241, Footnotes 2, 3). It was, therefore, necessary to bring four sep¬ 
arate actions, which were consolidated for trial. Cf. Pretrial Order. 
(R. 18.) 

- The action seeks to recover damages from one not the empoyer of a 
deceased employee, who was killed during tin* course of his employment 
by negligence of such third person. 
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men’s Compensation Act, 3 and the District of Colum¬ 
bia statute for Negligence Causing Death. 4 

The case is best presented by reciting the facts in 
cxtcnso. 

Prior to, and on, July 17,1936, McCloskey and Comj- 
panv, a corporation, was engaged in building con¬ 
struction work in the District of Columbia. (R. 3, 
13, 15.) As an employer of labor in the District of 
Columbia, and in compliance with the District of Co¬ 
lumbia Workmen’s Compensation Act, McCloskey and 
Company carried workmen’s compensation insurance 
with The Aetna Casualty and Surety Company. (R. 
4-5, 36.) 

The Archives Building, Seventh Street and Penni- 
svlvania Avenue, Northwest, had been constructed 
originally with a central courtyard. (R. 25.) The 
United States Government was in possession, occupa¬ 
tion and use of the building. Thereafter, needing niorip 
archive space, the Federal Government contracted 
with McCloskey and Company for, and that company 
undertook to build, additional building space in thisk 
courtyard under a contract known as the Archives Ex|- 
tcnsion, Archives Building. (R. 3, 25.) 

Prior to July 17, 1936, in the course of the construe^ 

tion work, and because the only entrance into the cenL 

tral courtyard space was through the basement of the 

Archives Building, which was reached by a ramp leadl- 

ing down thereto from the Seventh Street side of th<j> 

building, two holes had been breached in the basemeni 
_ 

» Act of Congress, May 17, 1928, 4.1 Stat. 600, c. 612, making ap^ 
plicablc as District of Columbia Workmen’s Compensation Act the pro|- 
visions of the Longshoremen’s and Harbor Workers’ Compensation Actj, 
Act of Congress, March 4, 1927, 44 Stat. 1424, c. 507; U- S. C. A., Titty 
33, c. 18, Secs. 901 et scq. 

4 Code D. C. 1901, Secs. 1301-2-3; Code D. C. 1929, Titty 21, Chaptcj- 
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brick walls as the means of ingress and egress for de¬ 
livery of materials and entry and exit by workmen. 
(R. 38, 39, 48, 63, 70-71.) 

Numerous subcontractors in the various building 
trades were engaged in work upon the building. (R. 
39, 64.) 

Among the other subcontractors furnishing mate¬ 
rials and performing labor on the building was defen¬ 
dant Capital Materials Company, a corporation. (R. 
7, 26.) Capital Materials Company was engaged 
in sand and gravel and ready-mixed concrete business 
in the District of Columbia. (R. 6, 12, 15.) Prior to, 
and on, said July 17, 1936, the Company had been, and 
was, delivering ready-mixed concrete at a fixed unit 
price per cubic yard in the basement of the Archives 
Extension. (R. 6-7, 13, 13.) These materials were 
transported and mixed-in-transit from the yards of 
Capital Materials Company in trucks and mixers, 
which were operated under the following arrangement: 

Capital Materials Company owned the portable 
mixer-units, which consisted of a large mixing drum, 
water tank, mixer-motor, and accessory machinery. 
These mixer-units mixed the concrete during the 
course of its delivery from the yards to the Archives 
Extension. (R. 7, 69.) The mixer-units (includ¬ 
ing the particular one here involved) were mounted 
upon motor truck chassis and cabs which were owned 
and titled in the name of defendant Edward A. Hoff- 
meister of C. (R. 6-7, 12, 15.) 

Defendant Henry Lyle Johnson, the operator of the 
Brockway motor truck, with one of these mixer-units 
mounted thereon, was employed by defendant Edward 
A. HofFmeister of C. His duties included not only the 
driving of the Brockway motor-truck chassis, but also 
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the operation of the mixer-unit, and the mixing of the 
concrete in transit, delivered by Capital Materials 
Company at the unit price aforesaid. (R. 6-7, 13, l6, 
67-69.) 

All materials were delivered (and could only be de¬ 
livered) in the basement of the Extension, because th)e 
already completed Archives Building was occupied 
and being used by the Government. (R. 27, 39-40.) 
Brick and tile, and other building materials, were 
stacked in piles on the basement floor. (R. 39, 41, 46, 
74.) Field offices of various subcontractors also were 
erected on the basement floor. (R. 39.) The Fir^t 
Aid station was there also. (R. 39.) Men in the vari¬ 
ous building trades worked there. (R. 28, 64, 74.) 

For several weeks prior to, and on, July 17, 1936, 
one George Fades, colored, was employed by Md- 
Closkey and Company as a laborer on the Archives 
Extension construction. (R. 5, 13, 15.) He was ui^- 
der the supervision and direction of one Charles 
Hodges, a labor foreman, who was overseeing the de¬ 
livery of brick and tile to the masons then working on 
the fourth tier (floor) of the Extension. (R. 48, 4S, 
61.) There were nine men in Fades’ gang who were 
engaged in “rolling” brick and tile in wheelbarrows 
from the basement floor of the Extension via elevator 
hoists to this tier. (R. 48, 49.) The men in the labojr 
gang were taking these materials up in the follow T in^ 
manner: 

They would come down on the hoists at the east encjl 
of the Extension basement, and upon alighting therd- 
from would proceed to the right along a passageway 
between the original interior basement brick wall and 
a line of columns. Upon reaching the southerly run¬ 
way giving access to the basement from Seventh 
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Street, they would turn left and proceed in a westerly 
direction along the runway until they reached the pile 
of materials (brick and tile) which they were then 
“rolling”. After loading their wheelbarrows, they 
would proceed to the left (in a general counter-clock¬ 
wise direction) along other passageways left between 
the piles of material stacked in the basement, return¬ 
ing to the hoists at the east end, where they were lifted 
with loaded wheelbarrows to the fourth tier. (R. 39, 
48-49.) The passageways between the piles of mate¬ 
rial were wide enough for one wheelbarrow to pass 
along but not for two. (R. 46.) 

The ramp and runway, by which ingress and egress 
was had to the building, and through which materials 
were delivered, was constructed as follows: 

In the original Archives Building, a ramp existed 
leading down under that building. (Cf. Blue Print of 
Basement Plan.) (R. 48.) This ramp was steep and 
ran down at an angle from Seventh Street. (R. 63.) 
It leveled off at about the brick wall. (R. 43, 51, 70, 
71.) To get into the basement (where the courtyard 
originally had been) two holes had been breached in 
the interior basement wall by knocking out bricks 
therefrom. (R. 38, 39, 48, 51, 71.) In the basement be- 
vond these breached holes, two runwavs between col- 
umns ran back toward the westerly end of the base¬ 
ment. (R. 49, 53, 71.) Two concrete hoppers had been 
constructed at the westerly end of these runways into 
which the ready-mixed concrete delivered by Capital 
Materials Company was dumped. (R. 48, 71.) The 
ramp and runways had timbering installed over them 
to protect them during the course of construction. 
(R. 51, 70-71.) 
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The basement was lighted by temporary electric 
lights installed therein. (R. 28.) It was light enough 
to work in. (R. 41, 52.) Several hoisting engines, ai^ 
air compressor, and jack hammers were running in thej 
basement. It was very noisy in there; so noisy that] 
if vou were not within five feet of a man vou could not] 
understand him, and you had to talk very loud. (R. 52.) 

About eleven o’clock in the morning of July 17,1936, 
George Eades was ‘‘rolling” brick and tile as afore¬ 
said. He was on the basement floor and had come in a 
northerly direction along a passageway between the 
solid brick basement wall and a line of columns. He 
was pushing his wheelbarrow. (R. 38-39, 42, 48, 49, 
50.) When he reached the southedv runway which! 
went back toward the hoppers from the breach in thej 
wall, he made a left-hand turn, and started in a west¬ 
erly direction along the runway toward the hoppers. 
(R. 38, 48, 49, 50.) When he made his turn, the Brock¬ 
way truck was still three feet outside the breach in the 
wall. (R. 38.) He could not see it before making the 
turn because of the solid wall. (R. 38, 41.) As Eades 
was pushing his wheelbarrow along the runway to-j 
ward the hoppers, the defendant’s Brockway truekj 
and mixer came through the breach and overtookj 
Eades, whose back was toward the approaching ve-1 
hide. (R. 38, 53.) It ran over him and crushed him! 
to death. (R. 40, 52-53.) The circumstances surround¬ 
ing his death were as follows: 

On July 17, 1936, and for several weeks or two! 
months prior thereto, defendant Capital Materials! 
Company (owner of the mixer and seller of ready-j 
mixed concrete) and Edward A. Hoffmeister of Oj 
(owner of the truck chassis) had been delivering con¬ 
crete by trucks and mixers in the basement of the 
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Extension. (R. 25, 26, 27.) Defendant Henry Lyle 
Johnson, operator of the Brockway truck and mixer 
here concerned, had delivered many loads of concrete 
at the hoppers in the westerly end of the basement. 
(R. 26, 27, 62-63, 70.) He was familiar with the place 
and conditions there, and knew’ that workmen were in 
and about the basement. (R. 73-74.) Help and as¬ 
sistance was available to guide his truck back to the 
hoppers if he asked for it, but he did not request it. 
(R. 63, 72-73.) 

The Brockway motor-truck chassis had a cab on it 
in which Henry Lyle Johnson sat. (R. 31, 68, 69.) 
Back of the cab was mounted the mixer-unit consisting 
of the large drum, mixer-motor, water tank and ac¬ 
cessories. The mixer-unit prevented any view’ out of 
the cab rear window’ and any view by the driver to the 
rear or right rear of the truck. (R. 31, 68, 69.) To 
back the truck the driver w’as compelled to open the 
left-hand cab door and look out that door along the 
left side of the vehicle. (R. 68, 69, 70.) Helpers were 
not provided on these trucks. (R. 73.) On the occa¬ 
sion in question, Henry Lyle Johnson backed his truck 
down the ramp toward the southerly breach in the 
basement w r all. (R. 71.) The breach in the wall gave 
only eight inches clearance on each side over the 
width of the truck. (R. 71.) By looking out along 
the left-hand side of the vehicle and keeping it close 
to the left-hand side of the hole, the driver could back 
it knowing that the right-hand side would clear. (R. 
71-72.) After getting through the breach he would 
guide it dow’n the runway by keeping it close to the 
left-hand columns. (R. 71-72.) He could not see any¬ 
thing in the runway to the right or direct rear of the 
truck. (R. 70.) As the truck was backed by Henry 
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Lyle Johnson as aforesaid, it overtook George Eadep 
after he had taken five or six steps along the runway, 
and the right rear dual wheel struck him on his heel 
throwing him face downward. (K. 40, 44.) This 
wheel ran over him from foot to head crushing him 
to death. (R. 40, 52, 53.) The wheelbarrow was 
forced out of Eades’ hands, and kicked ahead about 
eight or ten feet. (R. 53.) Henry Lyle Johnson di<jl 
not see or know that Eades was behind the vehiclej 
and kept backing the truck until lie was flagged down 
by a workman who came around the left side thereof!. 
(R. 40, 72, 74.) When the truck was brought to a| 
stop, the body of Eades lay with the front wheel abouf 
one foot from his head. (R. 40, 46, 52, 63.) 

George Eades left surviving him his widow, Marhj 
Eades, and eight children, four of whom were de-l 
pendent infants under eighteen years of age. (R. 29.^ 
(Cf. Compensation Proceedings offered in evidence.) 
The widow filed claim for death benefits on behalf oil 
herself and the infant dependents under the District 
of Columbia Workmen’s Compensation Act. Pro] 
eeodings were had thereon, and an award was entered 
in favor of the widow and infant children under eigli-f 
teen years of age.' Use-plaintiff The Aetna Casualty 
and Surety Company (workmen’s compensation in-i 
surer for McCloskev and Company) paid and will be! 
compelled to pay the death benefits, including funeral 
expenses, awarded. 


•'Under the Workmen’s Compensation Act only the dependent children] 
under eighteen years of age were awarded death benefits. See Compen 
xution Award offered in evidence; Of. Compensation Act, Secs. 2(14), 9 
The adult children of the decedent were not beneficiaries under that] 
statute, although they were dependent next of kin within the meaning! 
of the Negligent. Death Act. Cf. (’ode I). (’. 1901, Secs. 1301-3 (Code] 
1). C. 1929; Tit. 21, Secs. 1-3). 
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Under the facts and circumstances surrounding the 
death of George Eades, a cause of action accrued 
against defendants Capital Materials Company, Ed¬ 
ward A. Hoffmeister of C, and Henry Lyle Johnson, 
“third persons” negligently causing his death.' - ' 

Maria Eades was duly appointed and qualified as 
administratrix of the estate of George Eades, deceased. 
(R. 3, 36.) The instant action was thereupon be¬ 
gun in the court below. The pleadings made numer¬ 
ous issues of fact to be determined at trial. 7 Neces¬ 
sarily these issues of fact had to be established by evi¬ 
dence and testimony at the trial. During the course of 
such proof at the trial, the Presiding Justice repeat- 

« The death of Eades was caused during the course of his employ¬ 
ment by persons not his employer. An election thus accrued to the 
beneficiaries under the Compensation Act (widow, and children under 
eighteen years of age) either to claim under the Act or to sue such 
persons through a personal representative under the Negligent Death 
Act. Compensation Act, Sec. 33(a). The widow (on behalf of herself 
and children under eighteen years of age) elected to take death benefits 
under the Compensation Act. To the extent of their interest, the cause 
of action was assigned to the employer (carrier). Dole man v. Lavine, 
395 U. S. 221, 55 S. Ct. 741, 79 L. ed. 1402. But this election by the 
widow could not bind the other dependent next of kin (dependent 
children over eighteen years of age), nor did her election operate to 
transfer the entire cause of action to the employer. Dolman v. Lavine, 
supra. Compare Arina Life Ins. Co. v. Moses, 2S7 IT. S. 530, 53 S. Ct. 
231, 77 L. ed. 477. Thus the proper legal plaintiff to bring the action 
was the |M»rsonal representative. Ifoleman v. Lavine , supra. The com¬ 
pensation insurance carrier (The Aetna Casualty and Surety Company— 
as subrogee), and the employer (McCloskev and Company—as statutory 
trustee to hold portion of the recovery and make future payments of 
death benefits) were proper use-plaintiffs herein. Compensation Act, 
Sec. 33 (a) (b) (d) (e) (i); Aetna Life Insurance Co. V. Moses, supra. 

7 The Declaration made the numerous and requisite allegations of fact 
fundamental in these third-party compensation — subrogation—negligent 
death actions. Cf. Declaration (R. pp. 2-12). The several Pleas of the 
defendants admitted some of the facts, but denied many others. Com¬ 
pare, Pleas (R. pp. 12-15, 15-17). Specific issues were made as to: 
(a) the allegations of negligence; (b) the relative liabilities of defen¬ 
dants Capital Materials Company and Edward A. Hoffmeister of C, as 
principals, for operation of the truck by defendant Henry Lyle Johnson; 
(c) the compensation insurance coverage of The Aetna Casualty and 
Surety Company; (d> the payments made of death benefits; (e) the 
dependency of the next of kin of decedent; and (f) the damages. 


11 


edly interrupted the orderly and necessary proof of 
these issues, and sought to, and ultimately did, direct; 
a verdict for the defendants before plaintiff had rested 
her case." The basis for the court’s action is not clear. 
The court assumed to direct the verdicts either upon 
the ground that plaintiff had failed to establish neg¬ 
ligence of the defendants in the operation of the truck, j 
or because of supposed contributory negligence of the! 
decedent as a matter of law.' J 

Motions for new trial were filed by plaintiff (R. 21- j 
22) and the errors of the trial court were argued at j 
length. (Cf. Argument on Motions for New Trial, R. j 
1)4-122.) The motions were overruled. 

STATEMENT OF POINTS. 

1. The Trial Court erred in excluding certain evi- j 
deuce offered on behalf of the plaintiff herein. 

2. The Trial Court erred in instructing and directing 
the jury to return a verdict for the defendants herein, i 

3. The Trial Court erred in holding that plaintiff 
failed to establish negligence on the part of the de¬ 
fendants. 

4. The Trial Court erred in holding that the de¬ 
cedent, George Eades, was guilty of contributory neg¬ 
ligence as a matter of law. 

5. The direction of the verdict, and the judgment j 
entered thereon, was contrary to the evidence. 

* That this was reversible error is established by a decision in this 
Court. French v. National Laundry Company, 31 App. D. C. 105. 

The testimony of the witnesses Knopp, Hodges, and Henry Lyle 
Johnson establishes negligence of the defendants beyond the peradven- 
ture of a doubt. Cf. Argument I, f. fra pp. 13-23. Contributory negli¬ 
gence of the decedent was not established as a matter of law. Cf. | 
Argument II, infra pp. 23-24. 
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6. The direction of the verdict, and the judgment en¬ 
tered thereon, was contrary to law. 

7. The Trial Court erred in directing a verdict for 
the defendants, and in entering judgment thereon, be¬ 
fore the close of the plaintiff's case. 

8. The Trial Court showed partiality, bias, and prej¬ 
udice against the plaintiff, and her counsel, in the trial 
of the case. 


SUMMARY OF ARGUMENT. 

I. 

The Trial Court Erred in Holding That Plaintiff 
Failed to Establish Negligence of the Defendants-. 

II. 

The Trial Court Erred in Holding That the Decedent, 
George Eades, was Guilty of Contributory Negli¬ 
gence as a Matter of Law. 

III. 

The Trial Court Erred in Excluding Certain Evidence 
Offered on Behalf of the Plaintiff. 

IV. 

The Trial Court Erred in Directing a Verdict for De¬ 
fendants, and in Entering Judgment Thereon, Be¬ 
fore the Close of Plaintiff’s Case. 

V. 

The Trial Court Showed Partiality, Bias, and Prej¬ 
udice Against Plaintiff’s Case Herein. 
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ARGUMENT. 

The matters presented for determination on this ap- | 
peal may be grouped under five heads. The Summary | 
of Argument places them in the order in which they j 
will be discussed hereunder. 

i 

I 

I. 

The Trial Court Erred in Holding That Plaintiff 

Failed to Establish Negligence of the Defendants. 

The uncontradicted testimony herein esablished j 
negligence of the defendants in the operation of the j 
truck and mixer. The witnesses Samuel Knopp (R. ! 
37-47) and Charles Hodges (R. 47-62) testified to facts j 
which fixed the liability of defendants. The testi¬ 
mony of defendant Henry Lyle Johnson (called as a 
witness for plaintiff) showed culpability beyond any 
question. (R. 67-74.) Nevertheless, the Trial Court 
assumed to direct verdicts in favor of the defendants, 
and this before the plaintiff rested her case. This, 
we submit, it was error to do. 

Upon the established facts herein, plaintiff does not 
deem that she is remitted to the familiar rule so well 
expressed by this court in the case of Catholic Univer¬ 
sity v. Waggaman, 32 App. D. C. 307, 320-321, wherein 
it was said: 

“* * * While we recognize the rule that it is 
incumbent upon the plaintiff to establish a prima 
facie case by affirmative evidence before the de- | 
fendant can be put upon his proof, yet, where the 
plaintiff has established a state of facts from 
which the jury can draw reasonable inferences j 
tending to sustain the contention of the plaintiff, | 
it is error for the court to dispense with the ser¬ 
vices of the jury. Especially is this true where 

i 
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tlie evidence of the defendant must, of necessity, 
be such as to illuminate the issues and assist the 
jury in arriving at a proper and just verdict. 

‘‘The courts of review in this country are ap¬ 
plying with increasing strictness the rules limit¬ 
ing the right of the trial judge to invade the prov¬ 
ince of the jury. This court, in the case of Gloria 
v. Washington Southern R. Co., 3U App. D. C. 559, 
said: ‘A motion to direct a verdict is an admis¬ 
sion of every fact in evidence, and of every in¬ 
ference reasonably deductible therefrom. And the 
motion can be granted only when but one reason¬ 
able view can be taken of the evidence and the 
conclusions therefrom, and that view is utterly 
opposed to the plaintiff’s right to recover in the 
case.’ The rule more generallv followed is that 

‘it is onlv where all reasonable men can draw 
* 

but one inference from the undisputed facts that 
the question to be determined is one of law for 
the court.’ These narrow restrictions apply where 
the court has before it the whole case. Even less 
latitude is allowed where the jury are peremp¬ 
torily instructed at the conclusion of the plain¬ 
tiff’s affirmative case than where such an instruc¬ 
tion is given when all the evidence of the parties 
is before the court. 

“Upon the whole, we are convinced that there 
is sufficient in this record to put the defendant 
upon his proof, and that it was error to instruct 
the jury peremptorily to return a verdict for the 
defendant. The judgment is reversed, with costs 
and a new trial ordered.’’ (Italics supplied.) 

Many decisions on “backing vehicles” are to be 
found which present facts substantially like those in 
the case at bar. The cases are collected in the Annota¬ 
tions, 67 A. L. R. 647, 1 IS A. L. R. 242, “Liability For 
Damage Or Injury While Automobile Is Being 
Backed.” Discussion of several of these cases will 
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adequately demonstrate the error committed by thb 
court below. 

Distefano v. Universal Trucking Company, 110 
Conn. 249, 164 Atl. 492, was a case wherein the plain¬ 
tiff was employed as a laborer in the construction of 
a new highway running substantially in an easterly 
and westerly direction between Waterburv and Woodp 
bury. The north lane of concrete was completed amjl 
open to traffic. The south lane was under construction, 
ready to receive the finishing layer of concrete. A pav¬ 
ing machine was located in the subgrade of the south 
strip facing west, and received materials for mixing 
the concrete from trucks which came east on the con¬ 
crete, passed the paver, and backed into the subgradej, 
and continued to back until they reached the paver inttj) 
which they discharged their loads. All work stopped 
during the noon hour. About twelve-thirty the engine 
of the paver which operated the machinery for mixing 
the concrete started up. It made considerable noise. 
The plaintiff started to work on the forms east of th(p 
paver, shoveling gravel from one side to the other rap} 
idlv, with his hack to the east, the direction fron} 
which trucks would come to feed the paver. Thercj* 
was some traffic upon the finished portion of the con} 
Crete. A number of trucks owned by the defendant 
Mossop were parked during the noon hour in the sub ¬ 
grade some distance east of the paver and of the spoi; 
where the plaintiff was working. Upon the resumption 
of work, the defendant Unsderfer started the engine of 
one of these and began to back the truck, without sigj 
naling, toward the paver. TTe did not see the plainj 
tiff and the latter did not see or hear the truck until 
lie was knocked down and injured. There was a ver} 
diet and judgment for plaintiff, and the defendants ap¬ 
pealed. 
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The appellate court affirmed the rulings below, say- 

“Upon the evidence before them, the jury could 
reasonably find that the driver of the truck was 
not in the exercise of due care in backing his truck 
over the subgrade where the plaintiff was working 
without giving any signal of his approach, and 
without keeping a proper lookout, which would 
have disclosed the presence of the plaintiff in the 
path of the truck. Xor can it be said that the plain¬ 
tiff was guilty of contributory negligence, as a 
matter of law. The noise of the paving machine 
and of the passing traffic may well have drowned 
out the noise of the approaching truck. The truck 
was not one of those which backed into the sub¬ 
grade after passing by the paver on the finished 
portion of the concrete, in which case plaintiff 
would have had some warning of its approach. It 
had been parked in the subgrade during the noon 
hour. The plaintiff had no warning of its ap¬ 
proach. Tie could reasonably assume that it would 
not back down upon him without warning. 
Whether his failure to see or hear it was, under 
the circumstances, a failure to exercise due 
care, was a question of fact for the jury. The 
court did not err in denying the defendants’ mo¬ 
tion to set the verdict aside.” 


Berry v. Iririti , 220 Ky. 708, 295 S. W. 1020, was a 
case wherein the court stated the facts and the appli¬ 
cable rules of law as follows: 

“Billiter & Wiley were the contractors for the 
building of the state road from Elizabethtown to 
Bardstown. They had in their employ Silas S. 
Irwin as a laborer. They were crushing the rock 
about 5 miles east of Elizabethtown, and were 
building the road eastward toward the crusher. 




They made a contract with Berry & Kelly, by which! 
Berry & Kelly agreed to haul the crushed rock 
from the crusher to the point on the road where 
it was to be put down, at so much a ton. Berry 
& Kelly owned the trucks and employed the driv-| 
ers; one of these was Tim Givans. It was the! 
custom of the business for the trucks, when they! 
reached near the place for dumping the rock, to| 
turn around and back in so that they could go outj 
without disturbing the finished part of the road.j 
Irwin had some days before shown Givans the 
place where he was to turn around, and it was a 
part of his business to do this. On Monday morn¬ 
ing, when Givans came westward with his first 
load, Irwin and another man were at the side of 
the road just about 30 feet east of "where the stone 
was to be dropped, cleaning out the shoulders of! 
the road. The width of the metal was 14 feet.j 
About this time a roller belonging to Billitcr &j 
Wiley came in and stopped opposite Irwin, who! 
was working on the side of the road. The roller 
took up seven feet of the road. When Givans 
reached the turning point he turned around and 
backed in. The truck was heavily loaded with 
rock, and lie could not see behind him because the 
rock obstructed his view. It was down hill from 
where he turned to the point where the rock was 
to be dropped. The truck coasted down, making! 
very little noise. Irwin was shoveling dirt out, 
and before he knew it the truck struck him, crush¬ 
ing his leg in several places, and inflicting a pain¬ 
ful injury on his right arm. Givans saw the men 
working when he turned around, and he says that 
he then blew the whistle; but Irwin heard no 
whistle, and his testimony that none was blown 
was confirmed by several other witnesses. Two! 
other men behind Irwin, seeing his danger, hal-j 
looed: but he did not get the warning in time to! 
save himself. Tie brought this suit to recover forj 
his injury against Berry & Kelly and Tim Givans.! 
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Tlie jury returned a verdict in liis favor for $5,000. 
The defendants appealed. 

“It is earnestly insisted that a peremptory in¬ 
struction should have been given in favor of the 
defendants. It is said that Givans, in backing 
down, as he did, was obeying orders of Billiter & 
Wiley, and that in so doing he was their servant 
and not the servant of Berrv & Kellv. But it was 
a part of Berry & Kelly’s duty under the contract 
to haul the stone and drop it where it was to be 
used. Billiter & Wiley had a right to tell them 
where to drop it and also to give directions as to 
where the trucks should turn around; for thev had 
to provide these turning places. Givans, in run¬ 
ning the truck of Berry & Kelly, delivering the 
stone pursuant to the contract, was their servant 
at all times. There was sufficient evidence of neg¬ 
ligence on the part of Givans to take the case to 
the jury. He saw the men at work when he turned 
around; he saw the roller; he was bound to know 
that, as the road was only 14 feet wide and the 
roller took up 7 feet, his truck would take up the 
other 7 feet. He should have known that when 
he ran around the roller the men at work on the 
side of the road would be in danger. He could 
not see them after he turned. If the evidence of 
the plaintiffs was true, he turned around and 
coasted down upon the men without any warning 
of his approach. As he could not see after he 
turned, and as the trucks came at irregular inter¬ 
vals, it was incumbent on him to give adequate 
notice before he backed down on the men in this 
way, and whether the notice he gave was adequate 
was a question for the jury. 

# # # # 

“It is also insisted that Irwin was guiltv of con- 
tributorv negligence in not keeping a lookout for 
the truck. But ordinarily the truck ran in the 
center of the road and not on the side where Irwin 
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was working. It ran on the side at this time be¬ 
cause of the roller which had just come in. Irwiij 
was at work as he was expected to be, and, whether 

he exercised ordinary care under the circum- 

% 

stances was a question for the jury. It is well 

settled that the exercise of ordinary care is a 

* 

question of fact to be decided by the jury, where 
the court is unable to say that there is no room fo|- 
honest difference of opinion as to the conduct o::' 
an ordinarily prudent man under the circum¬ 
stances. Boslcr Hotel Co. v. Speed, 167 Ky. 800, 
181 S. \V. 645. The truck coasted down on liini 
noiselessly. A man could not work as Irwin w T a$ 
working and keep a constant lookout for the 
trucks, and it was a question for the jury whether 
he used ordinary care.” 

Minsk v. Pitaro, 284 Mass. 109, 187 X. E. 224, was q 
case wherein the plaintiff, a boy about three years and 
eight months old, was injured while riding a tricycle 
on a concreted area in the yard at the side of the house 
where he liyed. This area was about twentv-five feel; 
wide, and extended from the street to a repair shop 
conducted by the plaintiff’s father at the rear of the 
premises. The defendant while backing his automo4 
bile from the repair shop to the street struck and ini 
jured the plaintiff. The case was heard by the Judge) 
of the District Court, who found for the plaintiff. Onj 
appeal, the Supreme Judicial Court of Massachusetts! 
said: 

“The defendant drove upon the premises to 
make inquiry as to repairs on his automobile andj 
stopped in the driveway of the repair shop in such! 
position that it was necessary for him to back outj 
Before starting to back he looked to the rear butj 
did not see the plaintiff. There was evidence from 
which it might have been found that the defen- 
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clant’s automobile struck the plaintiff at a point 
about forty feet from the shop and there was not 
testimony from the defendant or any one else that 
he looked behind again after starting to back. 
There was evidence that he ‘backed out at an 
angle,’ fast, and not ‘like the rest of the ma¬ 
chines’ although he had seen two or three boys 
around when he drove in. The backing of any 
vehicle entails more or less limitation on the view 
by the driver of the area to be traversed and thus 
requires corresponding vigilance on his part to 
avoid causing injury to persons wiio are known to 
be, or likely to be, there, whether the vehicle is 
being backed on a public street or on private land. 
Dowd v. Tighe, 209 Mass. 464. Noonan v. P. M. 
Leavitt Co., 238 Mass. 481. Millay v. Town Taxi, 
Inc., 242 Mass. 314. Smith v. Whit tall . 257 Mass. 
306. Slora v. Streeter <£ Sons Co., 264 Mass. 4S6. 
Wilgoren v. Pelton, 266 Mass. 17. In the situation 
which on the evidence might be found to have ex¬ 
isted the finding of the trial judge that the defen¬ 
dant did not exercise the requisite vigilance was 
warranted.” 

Eaton v. S. S. Pierce Company, 288 Mass. 325, 192 
X. E. 831, was an appeal by the defendant from a judg¬ 
ment rendered in favor of the plaintiff. The trial 
judge had denied a motion by the defendant that a ver¬ 
dict be ordered in its favor. The facts developed were 
that plaintiff was three years and nine months old and 
was injured in a driveway beside the house where she 
lived with her family. The uncontradicted facts showed 
that the house was set back from the street about 45 
to 50 feet. A dirt and gravel driveway ran from the 
street by the side of the house. A wire fence sep¬ 
arated the driveway from the lawn of the adjoining 
premises. The accident happened about half past two 
on a September afternoon. The plaintiff was playing 
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iii the yard of her home as was her custom. She was 

a quiet, well-behaved child, and very intelligent. No 

one saw the accident, but a witness who had been rail- 

, i 

ing grass on the lawn left plaintiff playing near the 
house and along the edge of the driveway; she was 
making figures in the gravel. A truck of the defendant 
drove into the driveway to deliver an order of groceries 
at the house of plaintiff's father. The driver testified 
that he saw a little girl when he drove into the driv4- 
wav; that after making the delivcrv he went to the 
back of the truck to put an empty box into the truck); 
that at that time there was nobodv in the driveway; 
that he immediately got into his truck and began tb 
back; that he did not blow his horn and did not kno^ 
he had struck anvbodv until lie heard the screams; that 
he had not gone more than ten feet when he was con¬ 
scious of the accident. The truck of the defendant 
was not covered but was open at the sides, quite high, 
and had a top on it. The accident happened about 25 
feet from the sidewalk. The driver of the truck was 
familiar with the premises. Tlie driver testified tliaf 
lie could tell that before the accident the child did not 
come from the lawn bordering the driveway nor froni 
the sidewalk, and could not have come from the othe • 
side where there was a thick hedge where there wais 
a wire fence. 

In denying the defendant’s contention that any atj- 
tempt to determine how the accident occurred was 
pure conjecture and speculation, the court said: 

“* * * As was said in Minsk v. Pitaro , 284 MassL 
109, at page 112: ‘The backing of any vehicle 
entails more or less limitation on the view by th(j> 
driver of the area to be traversed and thus rej 
quires corresponding vigilance on his part to avoid 
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causing injury to persons who are known to be, 
or likely to be, there, whether the vehicle is being 
backed on a public street or on private land.’ 
Numerous cases are cited in support of that prop¬ 
osition. The case at bar is governed by that de¬ 
cision.” 

In Giannone v. Reale , 333 Pa. St. 21, 23, 3 A. (2d) 
331, the court said: 

“On March 21, 1935, at about 6:45 a. m., plain¬ 
tiff, a widow sixty-two years of age, was walking 
along the west side of Twelfth Street in Phila¬ 
delphia towards defendant’s bakery shop. De¬ 
fendant ’s truck was parked, facing the street, with 
the rear half on the sidewalk in front of an en¬ 
trance to a garage, which was next door to the 

bakerv. The sidewalk is twelve feet wide and 
* 

there was an open space of about five feet be¬ 
tween the rear of the truck and the building line. 
Plaintiff was passing through this opening, which 
appeared to have been left for pedestrians, and 
had almost cleared the truck, when the driver sud¬ 
denly jumped upon the truck and started to back 
it. It struck plaintiff on her right side, knocked 
her down and severely injured her. Two appar¬ 
ently disinterested witnesses testified they saw the 
accident and that it happened in this way. In pass¬ 
ing on the motion for judgment n. o. v., we must 
consider the evidence in the light most favorable 
to plaintiff: Carter v. Pittsburgh Rgs. Co., 327 
Pa. 586. Viewed thus the facts clearly show the 
case was for the jury. Hence it was proper to re¬ 
fuse plaintiff’s motions for binding instructions 
and judgment n. o. v.” 


It would serve no useful purpose to quote at length 
from the many other authorities which appear in the 
reports. The following cases illustrate the line of de- 
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cisions: Noonan v. P. M. Leavitt, Co., 238 Mass. 481, 
131 X. E. 297; Ostenneier v. Kingman-St. Louis Imple¬ 
ment Co., 255 Mo. 128, 164 S. IV. 218; Guyan Chevrolet 
Co. v. Billow, 264 Kv. 812, 95 S. W. (2d) 796; Wood¬ 
ward v. O’Driscoll, 44 R. 1. 487, 118 Atl. 869; Laudner 
v. Jana's, 221 Iowa 863, 266 X. W. 15; Brandes v. 
Freitas, 116 Cal. App. 459. See also Eld ridge v. Mc-\ 
George (C. C. A. 8tli), 99 F. (2d) 835; Rocha v. Alber, 
... Mass. ..., 18 X. E. (2d) 1018; Ottawag v. Gutman,] 
207 Midi. 393, 174 X. W. 127. 

II. 

The Trial Court Erred in Holding That the Decedent, 
George Eades, was Guilty of Contributory Negli¬ 
gence as a Matter of Law. 

Defendants, Capital Materials Company, Edward A. 
Iloffmeister of C., and Henry Lyle Johnson, filed pleas 
to the declaration which alleged that the decedent was 
guilty of negligence contributing to his death. (R. 12- 
15, 15-17; Cf. unprinted Transcript of Record, No.) 
7588). 10 Yet they offered no evidence whatever in sup-j 
port thereof. 11 

During argument on the motions for directed ver-| 
diet (R. 75-82), and even on the argument of the mo-! 
tions for new trial (R. 94-122), the Trial Justice and! 
defendants’ counsel vacillated between contentions, 

>°A plea of “contributory negligence” impliedly admits the primary! 
negligence of the defendants. Car mod y v. Capital Traction Co., 43 App. 
1). (’. *24.", 233. As an affirmative defense, the burden of establishing it! 
was upon them. Inland 4* Seaboard Coasting Co. v. ToUson, 139 U. S. j 
331, 11 S. Ct. (553, 35 L. ed. *270, affirming Tolson v. Inland 4* Scaboard\ 
Coasting Co.. (5 Markov (17 D. < ’.) 39; compare Atchison v. WiJUs, *21 j 
App. I). C. 548. 

Without any evidence of the defendants in support thereof, the! 
court below could only direct a verdict in favor of the defendants where! 
plaintiff’s own evidence established contributory negligence as matter! 
of law. J. Maury Dove Co. v. Cook, 59 App. D. C. 61, 62, 3*2 F. (2d) 957.j 


i 

i 

! 
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either that plaintiff had failed to establish negligence 
of the defendants, or that the decedent, George Eades, 
was guilty of contributory negligence as a matter of 
law. 

The facts in the instant case do not even approach 
contributory negligence as a matter of law. (Cf. cases 
cited, supra I. Compare J. Maury Dove Co. v. Cook, 
5 9 App. I). C. 61, M2 F. (2d) 957). In Oil away v. Out- 
mau, 207 Mich. 393, 398, 174 X. W. 127, the appellate 
court (majority opinion) said: 

“The court having directed a verdict, we have 
not before us the question of whether the testi¬ 
mony of the plaintiff was sufficiently convincing to 
support a verdict in his favor. It may be highly 
improbable that the automobile could come a dis¬ 
tance of 92 feet without plaintiff seeing it had he 
looked in its direction as he walked along, even 
through it came ‘quicker than lightning’: but the 
credibility of such testimony was primarily for 
the jury. The place of accident was a private 
driveway crossing the sidewalk. Xo one claims 
that plaintiff would be guilty of contributory neg¬ 
ligence because he did not stop, look and listen 
before crossing such a way. That he looked in 
that direction so indifferently as not to see the 
car coming did not make him guilty of contribu¬ 
tory negligence, as a matter of law, nor does the 
improbability of his testimony produce such a re¬ 
sult. T think plaintiff made a case for the jury 
and that the trial judge erred in directing a ver¬ 
dict against him. In my judgment a new trial 
should be granted with costs to plaintiff.” 

We submit that the trial court erred if it assumed 
to base its direction of the verdicts upon contributory 
negligence of the decedent as a matter of law. 


The Trial Court Erred in Excluding Certain Evidence 
Offered on Behalf of the Plaintiff. 

The action herein was a statutory jury action, 
wherein the jurors empanelled to try the case had to 
he acquainted with the facts, whether such facts were 
admitted on the pleadings, or were in issue. 1 - Con-| 
ccdcdlv, certain of the facts were admitted by thej 
pleadings. (Cf. Declaration, R. 2-12; Pleas, R. 12-15,j 
15-17). The Pretrial Order dispensed with formal 
proof as to others. (R. 18). But many fundamental 
facts were in issue. (Cf. Declaration, R. 2-12; Pleas, 
R. 12-15, 15-17) (And see Footnote 7, supra p. 10.) 

The Trial Justice took the view that facts not in| 
issue, and those admitted by concessions which thej 
court drew from defendants’ counsel during the trial, 
were not the subject of proof before the jury. The 
effect of such ruling upon the trial is obvious. 

In Webster v. Moore, 108 Mcl. 572, 589, it was said: 

“The third and fifth exceptions raise but one 
question. In the third, Simmons was asked ‘what 
was the value at Cambridge of No. 3 standard to¬ 
matoes, f. o. b. cars on September 8th, 1906,’ for 
the purpose of showing that the contract pricej 
was the full market price. The plaintiff objected, 
but conceded that the contract price was the full 
market price that day, and the Court sustained tliei 
objection. 

“In the fifth exception while the deposition of 
a Mr. Jessup, taken under a commission, "was being 

is The elements of Third Party—Compensation Subrogation—Negli¬ 
gent Death Actions are much more numerous and complicated than those 
in ordinary personal injury or death actions. The facts are usually in¬ 
volved, and the legal principles are complex. In those actions, as in any 
others, both the trial court and jury must be advised of the facts if 
an intelligent and just verdict and judgment is to be rendered. 
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read, the following question was read, ‘What was 
the value of 3 lb. standard tomatoes at Cambridge 
f. o. b. September 8tli, 1906.’ The answer in the 
deposition was, ‘75 cts.’ The plaintiff objected to 
the question; though the defendant stated he ex¬ 
pected to show by the answer that lie had agreed 
to give a price equal to the market price of that 
day, and the Court sustained the objection on the 
ground that the matter thus proposed to be proved 
had alreadv been conceded when the ruling on 
the third exception was made. 

“Upon principle it would seem that there ought 
not to be laid down a hard and fast rule compel¬ 
ling a party, against his will, to accept his ad¬ 
versary’s concession of a bare fact sought to be 
proved, in lieu of the evidence by which the fact 
is proposed to be established. There are, no 
doubt, cases in which no actual injustice would be 
worked by sueli a rule, but there are others in 
which the strength of a proponent’s case would be 
greatly weakened by its application. 

“The appellant has cited four cases in support 
of these exceptions, all from the Michigan Court, 
viz.: John Hancock Co. v. Moore, 34 Mich. 41; 
Kimball Co. v. Vrooman, 35 Mich. 310; Decamp v. 
Schofield, 75 Mich. 449, and Baumier v. Antiau, 79 
Mich. 509. 

“In the first and second of these cases the con¬ 
cession would have operated to exclude record or 
documentary evidence. In the third, it was held 
that the conceding of a valuable consideration for 
a written promise, cannot deprive the promisor 
of the right to prove what the consideration was: 
and in the fourth it was held that though the de¬ 
fendant offered to admit that the plaintiff was kept 
out of possession of certain premises by him, 
plaintiff was entitled to give evidence of the fact 
and of the attending circumstances, the Court in 
that case using this emphatic language; ‘The 
right of a plaintiff to present his proof to the jury 
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in liis own way, subject to the rules of evidence, 
is a substantial and important one, of which he ! 
cannot be deprived by the proffered admission of | 
the defendant.’ If this is the plaintiff’s right, it is ! 
equally the defendant’s right—the rule must be j 
applicable to both parties alike. We have not been 
referred to any other decisions in point, and we 
have discovered none, nor have we found any con¬ 
sideration of this question in the text books or 
encyclopedias. The excluded answer showed that j 
the contract price was M/if above the market price 
of that day, and thus illustrates the obvious differ- ! 
once in effect in some cases between a naked con- | 
cession of a fact, and the production of the evi- j 
dence by which the fact is proposed to be estab- i 
lished. We have not had pointed out to us any 
specific injury worked to the defendant in this 
ease, by the ruling complained of, and in the ab¬ 
sence of injury the error cannot be held reversible; 
but we cannot give our sanction to the laying down 
of a general rule which would deprive a party of 
his right to produce to the jury in his own time 
and way the evidence upon which he relies, and 
which is legally admissible for that purpose.” 

i 

.John Hancock Mutual Life Ins. Co. v. Moore , 34 | 
Mich. 41, 42, was an action on a life policy in favor of 
one Todd, who was claimed to be dead, but whose death 
was sought to be proved by his disappearance, aided j 
by circumstantial testimony. The defense relied on 
was, first y that lie was not shown to be dead, and second, \ 
that if dead he died by his own act. The policy con¬ 
tained this clause: ‘ ‘ 3. That in case the person whose 
life is hereby insured shall die by his own hand,” &c., 
“this policy shall be void, and the company shall not 
be liable for the loss.” 

The court there said: 
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“Ail error is alleged on the reception in evi¬ 
dence of the letters of administration. Defen¬ 
dants below admitted their existence and the rep¬ 
resentative character of Mr. Moore, but objected to 
the admission of the letters themselves, because 
they were not evidence of the death of Todd. The 
court held they were not evidence of death, but 
admitted them in proof. 

“We do not quite comprehend the objection. A 
party can never be compelled to accept his adver¬ 
sary's admission in lieu of record evidence unless 
he chooses, and a paper which is admissible for 
one purpose does not become inadmissible because 
it cannot be used for another. The letters were 
proper to show the plaintiff’s capacity, and could 
not be excluded on any theory. Whether they 
proved death, was another matter, and in this 
ease the court held they did not. 

“The same remark will apply to the proofs of 
death submitted to the company under the require¬ 
ments of the policy. The admission that such 
proofs had been furnished did not render it im¬ 
proper to produce the documentary evidence and 
thus prevent any subsequent disputes as to the 
meaning and extent of admissions. 

“And it would be difficult to see how a party 
can be damnified by proof which accords with his 
admissions.” 

In Bank of America v. Crandall. 87 Mo. 209, 212, it 
was likewise said: 

“There was error in refusing to permit the 
plaintiff to introduce in evidence the record of the 
decree in suit of the Cape Girardeau 16 State Line 
Railroad Company v. Eli J. Crandall , the defen¬ 
dant, and others. And the plaintiff was not bound 
to accept the admission of defendant in lieu 
thereof. The admission was not broad enough to 
embrace all the facts which that record disclosed; 
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and if it had been sufficiently comprehensive in 
this particular, it would not preclude the plaintiff 
of his strict legal right to have the record read; 
for it is the rule that ‘parol admission of a party 
made in pais is competent evidence only of those 
facts which may lawfully be established by parol 
evidence; it cannot be received * * # to supply the 
place of existing evidence by matter of record.’ 
1 Greenl. on Evid., sec. 203. The record in ques¬ 
tion contained many things not even remotely re¬ 
ferred to in the admission, all tending to establish, 
on the part of the defendant, fraud and knowledge 
thereof, in the issue of the bonds. Fraud was the 
only issue before the jury, and as fraud is estab¬ 
lished very frequently by such an infinite variety 
of circumstances, often by ‘trifles light as air,’ that 
it is all important that every detail, however 
minute, should be spread before the triers of the 
facts. And it is altogether immaterial that the 
decree which that record contained was entered 
long after the debt was created, and long after 
the note was executed; this circumstance did not 
abate, by one jot or tittle, the probative force and 
conclusiveness of that decree.” 

See also Clayton v. Brown, 30 Ga. 490, 494; Dunning 
v. Maine Central R. R. Co., 91 Me. 87, 97; Rappel v. 
Clayes, 230 Mo. App. G99, 72 S. YT. (2d) 833; Banmicr 
v. Antiau, 79 Mich. 509, 515; Kimball cO Austin Mfg. 
Co. v. Vrooman, 35 Mich. 310, 321. Compare Shea v. 
Ilern , 132 Me. 361, 366, 171 Atl. 248. 

Orderly proof of plaintiff’s case was essential to 
anv understanding of the facts. The refusal of the 
court below to permit the introduction of evidence, and 
its repeated requirement that whole sheafs of docu¬ 
ments must be offered in evidence without being read 
or brought to the attention of the court and jury, was 
reversible error. 
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IV. 


The Trial Court Erred in Directing a Verdict for De¬ 
fendants, and in Entering Judgment Thereon Be¬ 
fore the Close of Plaintiff’s Case. 

It is a principle of trial practice that the Trial Jus¬ 
tice may not direct a verdict in favor of the defendants 
until the plaintiff has closed her evidence. 13 Despite 
this rule, and in disregard of a case in this Court so 
holding, the court below directed verdicts against the 
plaintiff. This over the repeated and strenuous ob¬ 
jections by the plaintiff’s counsel.” 

In French v. National Laundry Co., 31 App. D. C. 
105, the plaintiff was the first witness examined in her 
own behalf. When the cross-examination was con¬ 
cluded and she was dismissed from the witness stand, 
the Court, on its own motion, instructed the jury to 
return a verdict for the defendant. In reversing the 
action of the Court, the Court of Appeals (Mr. Justice 
Van Orsdel) said: 

“The chief question before us is whether or not 
the trial court erred in thus summarily disposing 

1 3 Wo are cognizant of the rule that a verdict may he directed on the 
plaintiff’s opening statement to the jury (Brxt v. District of Columbia , 
291 U. S. 411, 54 S. Ct. 487, 78 L. ed. 882, reversing 62 App. 1). C. 271, 
66 F. (2d) 797), provided plaintiff is afforded opportunity to develop 
the facts more fully, but is unable so to do. (Best V. District of Colum¬ 
bia, supra.) But here the opening statement was unquestionahy suf 
ficient (Cf. R. 24-31). Furthermore, plaintiff had opened her ease and 
was adducing proof in support of the Declaration. 

14 On argument of the Motions For New Trial, counsel for defendants 
asserted that plaintiff had consented to consideration of the motion for 
directed verdicts before the close of her case. That this is unfounded 
will be seen from even casual reading of th Record (R. 67, 75). 

The trial court interrupted plaintiff’s case and called for argument 
and authorities on the question of negligence. This the court had a 
right to do. Counsel argued the point. The course of the proceedings 
thereafter shows that plaintiff did not waive her right to an orderly 
and complete presentation of her case (R. 83-86, 90-92, 110-115, 119- 
122 ). 
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of the case. We are clearly of the opinion that 
this was error. The rule to be applied to the ac¬ 
tion of the court in this case is absolute, and will 
admit of no exception. The strict rule applied 
where the court peremptorily instructs a ver¬ 
dict, either when plaintiff rests its case in chief, 
or when all the evidence, both of plaintiff and of 
defendant, has been submitted, has no application 
here. Plaintiff had not rested her case. The rec¬ 
ord is silent as to whether or not she had further 
evidence to offer. The fact remains that she had 
not rested, and, until she did, she had the mani¬ 
fest right to offer additional evidence in support 
of her declaration. The action of the court in in¬ 
structing the jury to return a verdict for the de¬ 
fendant, under the circumstances here disclosed, 
would constitute error in any case. Plaintiff was 
not hound to establish her case by her own evi¬ 
dence, or by a particular number of witnesses. The 
record discloses that others were present when 
the accident occurred, and it is fair to presume 
that plaintiff had other witnesses to offer in sup¬ 
port of her declaration. The testimony of the 
persons present, it is reasonable to assume, would 
have thrown much light upon the case. Every pre¬ 
sumption must he resolved against the court, when 
it assumes to deprive a litigant of the right to 
produce competent witnesses in support of a 
declaration, which, if proved, would justify a re¬ 
covery. 

“It is unnecessary for us to consider in detail 
the question of negligence, except to suggest that 
we are clearly of the opinion that, on the evidence 
of plaintiff as disclosed by the record, sufficient 
issue was raised to warrant the submission of the 
case to the jury. On this evidence alone, the trial 
court committed reversible error in instructing 
the jury to return a verdict for the defendant. 

“The judgment is reversed with costs, and the 
court is directed to grant the plaintiff a new trial.” 
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The French case was called to the attention of the 
Trial Justice on the argument of the Motions For New 
Trial below. (R. 108-110). Nevertheless, that deci¬ 
sion in this Court was disregarded. (R. 121). This, 
we submit, was error. 


V. 

The Trial Court Showed Partiality, Bias, and Prejudice 
Against Plaintiff’s Case Herein. 

The Record herein is replete with interruptions of 
the examination of witnesses by proper questions. (R. 
47, 33, 06, 68, 72, 87, 90-92). Plaintiff’s presentation 
of documentary evidence was frequently cut off, with¬ 
out the right to read the pertinent parts thereof to the 
jury. (R. 85, 87-88, 89). The Trial Justice repeatedly 
sought to procure tenders of proof and proffers of 
testimony by plaintiff’s counsel, instead of permitting 
the orderly and normal course of proof thereof. (R. 
83-87). Stipulations as to facts were drawn from, or 
were sought to be forced on, the plaintiff herein. (R. 
66-67, 83, 87). 

These matters are presented to this Court with 
greatest reluctance, but in the knowledge that the in¬ 
terests of the plaintiff require it. 

CONCLUSION. 

We submit that the judgment herein should be re¬ 
versed for patent errors in the court below. 

Respectfully, 

Leonard J. Gaxsk. 

Carl F. Bauf.rsfeld. 

Attorneys for Appellant. 





?Hntteti States Court of Appeals 

FOR TIIE DISTRICT OF COLUMBIA. 

.January Term, 1940. 

Xo. 7”)S7. 

Maria Eades. Administratrix of the Estate of George 
Eadks, Deceased, in Her Own Rijrht as Adminis¬ 
tratrix, and also to the Use* of the Aetna Casualty 
and Surety Company, a Corporation, and to the 
Use of McCloskey and Company, a Corporation, 
Statutory Trustee for Maria Eadks. Widow, and 
Sally Eadks. Hattie Eadks. Paul Eadf.s, and 
Alice Eadks. Dependent Infant Children of 
George Eadks. Deceased, App< Jhnd . 

v. 

Capital Materials Company. Inc., a Corporation, and 
Edward A. IIoekmkister. also known as Edward A. 
Hoefmkister of C, and E. A. IIoffmeister. Ap- 
/trUct'S. 

BRIEF FOR APPELLEES. 


Edwin A. Swindle, 

Ernest A. Swingle. 

Attorneys for Apprllaea. 


Press of Byron S. Adams. Washington. D. C. 







INDEX. 

Page 


Statement of The Case. 1 

Summary of Argument. 5 

Argument. 5 

Plaintiff Failed to Establish Negligence on 
the Part of the Defendants. 5 

The Decedent, George Eades, Was Guilty of 
Contributory Negligence . 9 

No Error Was Committed by the Trial Court 
in Excluding Evidence Offered by the 
Plaintiff . . .. 12 


The Trial Court Committed No Error in Di¬ 
recting a Verdict for the Defendants. 14 

The Court Showed No Partiality, Bias or 
Prejudice Against the Plaintiff or Her 


Counsel. 17 

Conclusion. 18 


CASES CITED. 

Baltimore and Potomac R. R. Company v. Jones, 


95 U. S. 439 . 16 

Bernhardt v. City & S. Ry. Co., 49 App. D. C. 265 10 

Berry v. Irwin, 220 Ky. 708, 295 S. W. 1020 . 9 

Corpus Juris: Volume 64, Pages 500, 501 . 16 

Distefano v. Universal Trucking Company, 116 

Conn. 249, 164 Atl. 492 ....! . 8 

French v. National Laundry Co., 31 App. D. C. 

105. 15 


Howes v. District of Columbia, 2 App. D. C. 188. .11,15 
Hunsueker v. State Highways Dept., 182 S. C. 441, 















11 


Index Continued. 


Page 


Gunning v. Cooley, 281 U. S. 90. 10 

Ivey v. Hanson, 226 Mo. App. 38, 41 S. W. 840_ 6 

J. Maurv Dove Co. v. Cook, .39 App. D. C. 61, 62, 

32 Fed. (2nd) 937 . 9 

Macon Co. v. Shores, 97 U. S. 278 . 16 

Maloney v. Brackett, 273 Mass. 479, 176 X. E. 604 16 
Ottawav v. Gutman, 2t)7 Mich. 393, 174 X. \V. 127 10 

Pennsvlvania R. R. Co. v. Chamberlain, 28S U. S. 

333.. 10 

Sheldon v. James, 173 Cal. 474, 166 Pac. S. 6 









tHniteb States Court of appeals 

FOR TIIE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7587. 


Maria Hades, Administratrix of the Estate of George i 
Eades, Deceased, in Her Own Right as Adminis- ! 
tratrix, and also to the Use of the Aetna Casualty i 
and Surety Company, a Corporation, and to the j 
Use of McCloskey and Company, a Corporation, 
Statutory Trustee for Maria Eades, Widow, and | 
Sally Eades, Hattie Eades, Paul Eades, and J 
Alice Eades, Dependent Infant Children of i 
George Eades, Deceased, Appellant , 

i 

v. 

Capital Materials Company, Inc., a Corporation, and j 
Edward A. Hoffmkisteu, also known as Edward A. j 
Hoffm eister of C, and E. A. Hoffmeister, Ap- i 
pellees. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

On July 17th, 1936, a truck owned by the appellee 
Hoffmeister, on which truck was mounted a concrete 
mixer owned by the appellee Capital Materials Com¬ 
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lerials Company to the basement of the Archives 
I>nithen in course of construction. All of the 
t rucks necessarily had to be backed down a ramp into 
the basement through a passageway running east and 
west (R. 40, 41, 44, 45, 46). This particular truck was 
being backed in a westerly direction through said pas¬ 
sageway when the decedent came in a northerly direc¬ 
tion through the space between an intersecting wall 
and a pile of bricks and out into the passageway where 
the truck was backing. Decedent was walking forward 
pushing a wheelbarrow, and when he entered the pas¬ 
sageway he turned left, or west, to proceed in the same 
direction in which the truck was backing, with his back 
toward the truck (R. 38). When decedent entered the 
passageway the truck was only three or possibly five 
feet away from him (R. 38, 42, 53, 54). The truck was 
backing at about two or three miles an hour and not 
more than four or five miles an hour (R. 43, 52, 54). 
There was very great noise in the basement from the 
elevators, compressors, hoisting machines, etc., (R. 39, 
12). There was sufficient light for decedent to have 
seen the truck had he looked, and there was nothing 
to have prevented him from seeing it (R. 41, 42, 43, 52, 
59). but he did not look (R. 42). Decedent had been 
working around the basement for about a month (R. 
05). during which time many trucks were backing in 
and going out daily in almost a continuous stream (R. 
56). The decedent and the other men working in the 
basement had been warned by their foreman to watch 
out for the trucks because it was dangerous in the pas¬ 
sageway (R. 58). The driver in question had driven 
a truck into the basement probably 100 times or more 
(!?. 02‘, 03). Twelve trucks hauled concrete there every 
morning, each driver making from eight to ten trips 
(R. 70). 
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At the trial, when plaintiff had apparently produced 
all of her evidence on the question of negligence, the 
Court inquired of plaintiff’s attorney whether he had 
any more evidence on the question of negligence and 
that, if not, the Court did not feel justified in hearing 
the other evidence (R. 67). 

Whereupon, plaintiff’s attorney stated he would be 
glad to put in the rest of his testimony on the ques¬ 
tion of negligence and produced Henry Lyle Johnson, 
the driver of the truck and a defendant in one of the 
companion suits (R. 67). After this witness testified,! 
the Court inquired of plaintiff’s counsel whether or i 
not he had any further testimony on the subject of neg- j 
ligenee and plaintiff’s counsel announced that he had! 
no more testimony to offer on that subject. The Court 
then stated that if negligence had not been proven then 
it would be a waste of time to hear the other evidence 
with respect to damages, etc. The Court inquired 
whether there would be any objection to considering a | 
motion by the defendants for a directed verdict at | 
that time and plaintiff’s counsel stated that he had noi 
objection, whereupon the motion w r as made (R. 75).! 
At the conclusion of the argument, the Court an-| 
nounced that it did not think it had any option except \ 
to grant the motion (R. 82). Counsel for plaintiff then 
insisted that he would have to have a completed record! 
in order to take an appeal, whereupon the Court sug-l 
gested that plaintiff’s counsel offer to prove what he 
thought he could prove and that defendants’ attorneys! 

v *• # 9 * j 

could object to it on the ground that it was immaterial j 
because plaintiff had not made out a case of negligencei 
(R. 83). 

Thereafter, it was stipulated that the defendant 
Johnson was a servant of the other two defendants 
(R. 83). The jury was then excused so that counsel 


l 



4 


could make further stipulations (R. 83), and they did 
then stipulate that the defendant Johnson was engaged 
in the course of his employment. Plaintiff’s counsel 
then stated that the only remaining evidence was on 
the question of subrogation and dependency (R. 84). 
It was then stipulated that decedent was survived by 
a widow, eight dependent children and one dependent 
grandchild, four of which children were over eighteen 
years of age so that they could not take benefits under 
the Compensation Act (R. 84), and plaintiff’s counsel 
stated that he understood that if the decision were re¬ 
versed he could offer further proof (R. 85). There¬ 
after it was stipulated that decedent had been a la¬ 
borer and was paid $22.00 a week (R. 85). Time and 
again the Court suggested that any additional facts 
might be stipulated so as to avoid consuming over a 
day’s additional time in Court, which plaintiff’s coun¬ 
sel announced it would take him to put on all of his ad¬ 
ditional evidence (other than on negligence) in detail, 
the Court pointing out that where the facts are stipu¬ 
lated it is not necessary to put in the entire evidence 
(R. 83-S9). After further insistence by plaintiff’s 
counsel the Court directed plaintiff’s counsel to pro¬ 
duce his evidence on the subjects of subrogation and 
dependency, and the jury was recalled (R. 86). An 
examiner from the Compensation Commission was put 
on the stand to prove certain records, whereupon de¬ 
fendants’ attorneys stipulated that all of the records 
were correct, and certain other documents, including 
payrolls and compensation drafts, were admitted with¬ 
out objection (R. 87-89). Later, further other docu¬ 
ments. including mortality tables, were by consent re¬ 
ceived in evidence (R. 89, 90), and decedent’s widow 
was put on the stand and the fact of her marriage was 
admitted (R. 90). 
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SUMMARY OF ARGUMENT. 

i. ! 

Plaintiff Failed to Establish Negligence on the Part j 
of the Defendants. 

n. 

The Decedent, George Eades, Was Guilty of Con¬ 
tributory Negligence. 

III. 

No Error Was Committed by the Trial Court in Ex¬ 
cluding Evidence Offered by the Plaintiff. 

IV. 

The Trial Court Committed No Error in Directing 
a Verdict for the Defendants. 


V. 

The Trial Court Showed No Partiality, Bias or Pre- j 
judice Against the Plaintiff or Her Counsel. 

ARGUMENT. 


Plaintiff Failed to Establish Negligence on the Part 
of the Defendants. 

While the declaration charges (R. 8) several acts of j 
negligence, including failure to keep a lookout, failure j 
to give a warning signal, failure to keep the truck under j 
control and failure to exercise a supposed last clear! 
chance to avoid the collision, yet at the trial plaintiff’si 
counsel abandoned all of these charges and specifically 
stated (R. 106) that the act of negligence was “in back-! 


i 

I 

I 
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ing through a crowded space in a building in which 
he knew, admitted he knew, workmen had been working, 
without being able to see at all behind him or to the 
right”, and also that the negligence was in not hav¬ 
ing a watchman. Certainly, had any charge of speed 
been made, it could not have been sustained, because 
none of the witnesses stated the truck was backing at 
a speed of more than four or five miles per hour and 
some of them said that it was backing at only two or 
three miles (R. 43, 52, 54). Nor was it proved that the 
driver failed to keep a proper lookout, as he had the 
left door of the truck open and was constantly keeping 
such a lookout as he could, considering the physical con¬ 
ditions then and there existing (R. 70, 71). Further¬ 
more, if in fact no warning signal was given by the 
truck driver, this, under the circumstances, most cer¬ 
tainly would not constitute negligence in this case be¬ 
cause all of the testimony was that there was very 
great noise in the passageway (R. 39, 42), so that such 
a signal could not possibly have been heard, and the 
giving of any signal which could have been seen by the 
eye would have been of no avail because while there 
was sufficient light for the decedent to have seen the 
truck had he looked, and there was nothing which pre¬ 
vented him from seeing it (R. 41, 42, 43, 52, 59), yet 
he did not look (R. 42). In other words, the absence 
to give signals was not the cause of the collision. In 
the case of Sheldon v. Janies, 175 Cal. 474, 166 Pac. 8, 
it was held that one cannot recover damages from 
another when backing an automobile in a public street 
without signals being given, unless he was injured be¬ 
cause of the absence of such signals. 

In the case of Ivey v. Hanson, 226 Mo. App. 38, 41 
S. W. 840, it was held that the failure of the driver 


of the defendant’s truck to give a signal of his in¬ 
tention to back, was not negligence where the plaintiff 
saw the truck all the time it was being backed. Of 
course, in this case plaintiff’s intestate could not see 
the truck all of the time it was being backed, but he j 
could have and should have seen it before he entered i 
the passageway, had he looked. 

Moreover, the doctrine of last clear chance could 
not apply, because when the decedent entered the pas¬ 
sageway the truck was only three or possibly five feet 
away from him (R. 38, 42, 53, 54), which was too short j 
a distance within which the truck could possibly have 
been stopped. 

In the case of Hunsuckcr v. State Highways Dept., j 
1S2 S. C. 441, 189 S. E. 652, it was held that it is no I 
more negligence to back an automobile on the highway, 
even on the paved part, than it is to go forward. Nat- 
urallv, any movement of the automobile must be ac- j 
companied by reasonable care on the part of the driver, j 
having in consideration the circumstances then and 
there existing. In the present case the only way in | 
which the trucks could get into the basement of the j 
building and to the place where the materials were to j 
be deposited was to back down a ramp and through the | 
passageway, just like the driver in this case was doing 
(R. 40, 41), and the Trial Court remarked (R. 106), 
“If that is the act of negligence, I do not see how lie 
could have driven in there, because that is the only 
way he could drive.” It must be remembered that the i 
truck driver was not doing anything unusual or unex- j 
pected. He was backing through the passageway in ; 
the ordinary and customary way in which he had previ- j 
ously driven one hundred times or more (R. 62, 63), j 
and in the way in which twelve trucks every morning 
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had been making from eight to ten trips (R. 70). The 
workmen in the building had ample notice many times 
a day that the trucks were backing through in that 
fashion, and in fact all of them, including the decedent, 
had been warned by their foreman to watch out for the 
trucks because it was dangerous in the passageway (R. 
58). It was not necessary to have someone walk in 
back of the truck to especially advise workers that a 
truck was backing through the passageway, because 
the workmen knew that trucks were constantly backing- 
through there. They were backing through in an al¬ 
most continuous stream (R. 56). According to the 
brief of the appellant (Page 3) portions of certain 
brick walls had been cut through in order to allow for 
the ingress and egress of materials. The passageway 
was created especially for the use of the backing 
trucks. 

None of the cases cited by the appellant concerned 
facts similar to those in the present case. In his argu¬ 
ment in opposition to the motion for a directed ver¬ 
dict, counsel for the appellant himself stated (R. 81) 
that he had not been able to find a case such as the 
present. 

The case of Distcfano v. Universal Tracking Com¬ 
pany , 116 Conn. 249,164 Atl. 492, is distinguisable be¬ 
cause in that case “the truck was not one of those 
which backed into the subgrade after passing by the 
paver on the finished portion of the concrete, in which 
case plaintiff would have had some warning of its ap¬ 
proach. It had been parked in the subgrade during the 
noon hour.” In other words, in that case the truck was 
being operated certainly at a place and apparently at a 
time when and where it was not reasonably to have 
been expected by the plaintiff. 
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The same difference and others exist between the i 

I 

present ease and the ease of Barry v. Irwin , 220 Ky. | 
708, 295 S. W. 1020, because in that case the truck was | 
being operated other than in its ordinary course on | 
the road. Of the other cases on the subject quoted 
from by the appellant, the first two involved injuries to 
infants three years of age, and the third case involved 
injuries to a woman 62 years of age. Neither of the j 
three cases involved an accident in the basement of a 
building in course of construction, where trucks were 
continuously backing through a passageway especially 
constructed, and known by the workmen in the building ! 
to have been especially constructed, for the use of | 
trucks delivering material. 


The Decedent, George Eades, Was Guilty of Con¬ 
tributory Negligence. 

The pleas of the defendants set up, among other 
things, the defense of contributory negligence, but in ! 
their brief counsel for appellants state (Page 23) that 
the defendants offered no evidence whatever in sup- ! 
port of their plea. It is time that no such evidence was j 
adduced by the defendants, nor was it necessary for j 
them to adduce any, because plaintiff’s own evidence 
disclosed contributory negligence as a matter of law. 
This would still be true even if the defendants had not 
pleaded contributory negligence, according to the very 
case referred to by the appellant in footnote 11 on 
page 23 of their brief, that of J. Maury Dove Co. v. 
Cook, 59 App. D. C. 61, 62, 32 Fed. (2nd) 957, wherein 
the Court stated: 

“The sole question before us is whether under 
the facts of this case as disclosed by plaintiff’s 
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evidence, defendant not having pleaded contribu¬ 
tory negligence, the question of contributory neg¬ 
ligence should have been submitted to the jury. 
"Where the question of contributory negligence is 
not raised by plea of defendant, it is the almost 
universal rule that the court may direct a verdict 
if plaintiff's evidence discloses contributory neg¬ 
ligence as matter of law, but that if plaintiff's evi¬ 
dence nierelv tends to show contributorv negli- 
genee the question is for the jury. * * *” 

Referring to the case of Ottaway v. Oaf man, 207 
Mich. .303, 174 X. AY. 127, quoted from by counsel for 
the appellant, it is undoubtedly true that it does some¬ 
times happen that a trial court will erroneously direct 
a verdict on the ground that the court deems the con¬ 
tributory negligence of the plaintiff to have been estab¬ 
lished beyond any doubt when in fact it has not been so 
established. But where, as in the present case, the 
evidence is such that all reasonable men would agree 
that there was contributory negligence, it is the duty of 
the court to direct a verdict. 

There would seem to be no necessity to call to the 
Court’s attention the cases of Gunning v. Cooley, 281 
V. S. 00, and Pennsylvania R. R. Co. v. Chamberlain, 
288 U. S. 333, which cases, as the Court knows, quite 
fully discuss the question of the direction of verdicts 
for defendants. In Bernhardt v. City d; S. Ry. Co., 40 
App. D. C. 265, it was held that both negligence and 
contributory negligence are only questions for the jury 
when there is some evidence on which they could rest a 
verdict, and if the evidence is such that in the opinion 
of the Court all reasonable men would agree that there 
was no negligence, the question is for the Court. 

In holding that contributory negligence is a question 
of law for the Court, where there can be no substantial 
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controversy ns to the facts, from which but one reason-j 
able conclusion can be drawn, the Court, in 77 owes v.j 
District of Columbia, 2 App. D. C. 188, stated as fol¬ 
lows : 

“Nor do we think that it is a case in which thej 
question of negligence should have been submitted! 
to the jury. The testimony is positive, clear and! 
unequivocal. There are no conflicting statements! 
to be taken into consideration. Only the plaintiff’s j 
own story is to be regarded; and it is greatly toj 
his credit that he tells his story honestly and can¬ 
didly. From that story there is but one inference 
to be drawn, and that is that the plaintiff, prob-i 
ably through thoughtlessness, but still through his J 
own fault, walked diagonally across the pavement j 
and up to the window of the house near which he j 
was injured, without once taking the precaution, 
which every reasonable and prudent man would! 
take, of looking before him to see whether any of 
the obstacles to his progress existed which are! 
usually found adjacent to the walls of houses. No 
man in the exercise of ordinary care and caution 
would have so acted: and there was nothing, in our 
opinion, to be submitted to the consideration of a 
jury. Tf, upon the testimony now before us, the 
case had been submitted to the jury, and the jury 
had rendered a verdict for the plaintiff, we think! 
it would have been not only the right, but the duty, i 
of the court to set aside the verdict. And so think -1 
ing, we cannot suppose that there would have been ! 
any propriety in going through an empty formality 
barren of beneficial results. We think this case | 
falls within the rule laid down in the case of Balti-! 
more & Potomac Railroad Company v. Jones, 95 
U. S. 439; Macon Co. v. Shores, 97 U. S. 278; 
Griggs v. Houston, 104 IT. S. 553; Goodlett v.j 
L. & X. R. R. Co., 122 U. S. 391. 

We are of the opinion, therefore, that there was ! 
no error on the part of the court below in direct- | 
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in" a verdict for the defendant; and the judgment 
must he affirmed with costs.” 

In the present case it is indeed difficult to see how the 
decedent could have been more contributorilv negligent 
or careless of his own life and limb. He had been work¬ 
ing in the basement for a month, he knew that the pas¬ 
sageway was especially for the use of trucks, that he 
had been warned to watch out for the trucks because 
the passageway was dangerous, that the trucks were 
backing in and going out in almost a continuous 
stream, and that the noise was such that any signal 
given by the truck driver could not possibly have been 
heard, and yet, although there was sufficient light for 
decedent to have seen the truck had he looked, and 
there was nothing to have prevented him from seeing 
it, he did not look in the direction from which he had 
every reason to believe a truck would be backing, and 
at a time when the truck was only three to five feet 
away decedent pushed his wheelbarrow directly in the 
pathway of the backing truck. If decedent was not 
guilty of contributory negligence in this case, then we 
must admit that we can conceive of no manner in which 
he could be guilty of contributory negligence. And it 
should be remembered that all of this testimony as 
to decedent’s actions was adduced by the plaintiff. 

in. 

No Error Was Committed by the Trial Court in 
Excluding Evidence Offered by the Plaintiff. 

Ti». their brief, counsel for appellant do not specify 
just what certain evidence they claim was offered on 
behalf of the plaintiff and was excluded by the Trial 
Court. The only complaint in this portion of their 
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brief is that the Trial Justice indicated that facts not 
in i.-siie, as well as those facts conceded by the defen¬ 
dants, need not be proved in detail by the plaintiff. 
The production of evidence concerning facts not in 
issue would simply be the admission of irrelevant and 
immaterial matter, and would uselessly prolong the 
trial, and inject into the case matters which had no 
hearing whatsoever on the issues to be decided bv the 
jury or by the Court. The widest possible latitude was 
given the plaintiff to establish a case of negligence, but 
instead of establishing a case of negligence, the plain¬ 
tiff’s own evidence showed that the injury in question 
was caused by the negligence of the decedent himself. 
At the trial, counsel for appellant stated (Page 112), 
“My difficulty would be this: In the first place we have 
to establish negligence * * *. If there is no negli¬ 
gence, there is not any case.” The Trial Court right¬ 
fully found that there was no negligence and therefore 
there was no case. The Court, after having ruled on 
the question of liability, stated (R. 92) that it was 
“perfectly willing that counsel state for the record 
what lie has to state on liability and on the question of 
dependency.” And even after the Court stated that 
a case had not been made out by the plaintiff, the Court 
allowed the plaintiff, with the consent of the defen¬ 
dants, to introduce into evidence all of the records and 
documents concerning the plaintiff’s right of subroga¬ 
tion, including the compensation records, drafts show¬ 
ing the payments of compensation, mortality tables 
and other matters bearing on the question of damages. 
We submit that it was unnecessary for the Trial Court 
to have done this and that the only reason it was al¬ 
lowed was to pacify counsel for plaintiff. Time and 
again the Court advised counsel for plaintiff that they 
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were wasting the Court’s time in attempting to go into 
the question of subrogation, dependency and damages 
after the Court had announced that the plaintiff had 
not made out a case of negligence. And yet, counsel 
for plaintiff vehemently insisted that nevertheless they 
had a right to pursue the futile course of proving dam¬ 
ages which they stated it would take them about a day 
to do. The ultimate outcome was that all of the facts 
they desired to introduce on the subject of damages 
were admitted without objection by the defendants and 
are now actually before this Honorable Court. If the 
Trial Court committed anv error in refusing to allow 
testimony in detail, after the defendants had admitted 
all of the facts desired to be proved by the plaintiff, 
then such error was harmless, because should bv anv 
chance this case be reversed by this Honorable Court 
it would be necessary to have an entirely new, full trial 
of all the issues, including that of negligence and dam¬ 
ages and new testimony would have to be submitted 
to the jury, so that the failure to have in the record de¬ 
tailed evidence of all the facts concerning the question 
of damages has no bearing whatsoever on the question 
as to whether or not the Trial Court was correct in 
taking the view that not only did the plaintiff not show 
any negligence, but that all of the evidence produced 
by her present an exceptionally strong case of contribu- 
torv negligence. 

IV. 

The Trial Court Committed No Error in Directing 
a Verdict for the Defendants. 

This objection made by the plaintiff is similar to 
that made in the preceding third objection of the plain¬ 
tiff. It is the purpose of the new Rules of Federal Pro- 
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eedure, as well as in the interest of justice, to speed up 
the trial of cases and to obviate the long delays occa¬ 
sioned by the introduction of frivolous or unnecessary 
evident <>. The defendants readily admit that a Trial 
Court may not direct a verdict in favor of the defen¬ 
dant until the plaintiff has closed his case on the pri¬ 
mary and crucial issue involved. In this case, as ad¬ 
mitted bv the plaintiff, it was first necessary for the 
plaintiff to establish negligence and not to establish 
such obvious contributory negligence as would bar re¬ 
covery. When the question of negligence and contribu¬ 
tory negligence had been finally disposed of, it was 
useless and a sheer waste of time in this case to have 
consumed another day’s time of the Court in submit¬ 
ting detailed proof with respect to damages, particu¬ 
lar! v when the defendants admitted all of the relevant 
facts in this connection. 

The appellant quotes from the case of French v. Na¬ 
tional Laundry Co., 31 App. D. C. 105. That case is not 
at all similar to the present case because in that case 
it appears that there were other witnesses present who 
were ready to testify concerning the question of liabil¬ 
ity, whereas in the present case plaintiff’s counsel ad¬ 
mitted that they had no further witnesses on the ques¬ 
tion of negligence. In the French case the Court 
merely held that it was wrong to deprive a litigant of 
the right to produce witnesses whose testimony might 
show liability. In the present case all of such witnesses 
had testified. Plaintiff’s counsel had stated that his 
case was fundamentally based on negligence and that 
he had no objection to considering defendants’ motion 
for a directed verdict at that time (R. 75). During the 
argument of the motion, counsel for defendants re¬ 
ferred the Court to the decision in the case of Ilowes v. 
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District of Columbia, 2 App. D. C. 188, where this Hon¬ 
orable Court under similar circumstances directed a 
verdict in favor of the defendants and said, “and so 
thinking, we cannot suppose that there would have been 
any propriety in going through an empty formality 
barren of beneficial results. We think this case falls 
within the rule laid down in the case of Baltimore au>l 
Potomac B. B. Company v. Jones, 95 U. S. 439; Macon 
Co. v. Shores, 97 U. S. 278.” etc. 

Everv litigant most certainly has his right to a full 
day in Court, and ordinarily a direction for the defen¬ 
dant cannot be given before the plaintiff has rested, 
“unless plaintiff has established all of the evidence he 
has upon a certain issue essential to recovery and it is 
insufficient to support the issue, in which cases it has 
been held that the Court may at that time direct a ver¬ 
dict without hearing the evidence upon the other is¬ 
sues”, 64 C. J. 500, 501, citing cases. 

One of these eases is Maloney v. Brackett, 275 Mass. 
479, 176 X. E. 604, wherein the Court said: 

“These are actions of tort for alleged malprac¬ 
tice brought against two physicians who partici¬ 
pated in the performance of an operation on the 
plaintiff on March 23, 1921. The writs were dated 
November 5, 1926. The negligence relied upon in 
each case is that the operation performed was un¬ 
necessary, unwise and impractical, and each dec¬ 
laration alleges, in substance, that until August, 
1925, the defendant fraudulently concealed from 
the knowledge of the plaintiff her cause of action. 
The answer in each case is a general denial, eon- 
tributorv negligence and that the action was barred 

bv the statute of limitations. The record states 
• 

that ‘At the close of all the evidence on the ques¬ 
tion of liability the judge ordered verdicts for the 
defendant in each case and the plaintiff duly ex- 
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cepted thereto.’ The reason for the order was that 
the evidence would not warrant a finding of fraud¬ 
ulent concealment of the cause of action. Before 
tlie order was made the judge ascertained from 
ihe plaintiff that all evidence bearing on that is¬ 
sue, except such as was cumulative, had been in¬ 
troduced or was contained in an offer of proof 
made by the plaintiff. When satisfied that the 
plaintiff had thus submitted all of the material evi¬ 
dence in support of this issue, the judge was justi¬ 
fied in making a ruling thereon without taking the 
time of the court to hear further evidence on other 
issues. Hall v. Wakciieid Stoneham Street Kail¬ 


way, 178 Mass. 98, 100, 59 N. E. 668. The plaintiff 
has been deprived of none of her rights by the 
order made unless upon the evidence introduced 
and that contained in the offer of proof the issue 
of fraudulent concealment should have been sub¬ 
mitted to the jury.” 


V. 

The Court Showed No Partiality, Bias or Prejudice 
Against the Plaintiff or Her Counsel. 

During the trial of these suits and now on appeal, 
the plaintiff charges that the Trial Court showed par¬ 
tiality, bias and prejudice against the plaintiff and her 
counsel. This attack against the Court is most unwar¬ 
ranted. Counsel for the plaintiff charges (K. 91) that 
the Trial Court assumed an extra-judicial attitude, ex¬ 
treme partiality and is disqualified to sit in a judicial 
proceeding. We submit that the honesty, integrity, 
ability and conduct of Mr. Justice Adkins, during the 
entire time he was a member of the Bar of the District 
of Columbia and since he has been a Justice of the 
United States District Court for the District of Co¬ 
lumbia, has been of the highest and beyond repute. His 
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record in both capacities speaks for itself. For coun¬ 
sel for the plaintiff to have made such an accusation 
was entirely uncalled for and certainly unjustified. It 
is earnestly hoped and trusted that such accusations 
will be promptly and fully withdrawn. 

During all of the*time the testimony on the question 
of negligence was being adduced, plaintiff’s counsel did 
not assume such an attitude, but as soon as plaintiff's 
counsel realized that they had not proven a case and 
that they would not be able to prevail in the suit, their 
attitude ^hanged and they began to criticize the Court. 
Knowing plaintiff’s counsel as we do, and in justice to 
them, it is our sincere belief that they simply were up¬ 
set upon the realization that they had not proven a 
case. In fact, this was also the kindly opinion of the 
Trial Court, who stated (R. 91), “Oh, you are upset 
about that; I have not any prejudice in the case.’’ 
There is nothing in the record to indicate in the slight¬ 
est degree that the Trial Court did have any prejudice 
in the case, but on the contrary, it appears that he al¬ 
lowed plaintiff’s counsel more latitude than that to 
which they were entitled, although the Trial Court on 
several occasions did admonish plaintiff’s counsel that 
the Court felt it had some discretion concerning the 
proper conduct of the case, with which we agree. 

CONCLUSION. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the decision of the Trial Court should be 
affirmed. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 
Attorneys for Appellees. 






